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(i) 


APPELLANT'S STATEMENT OF QUESTIONS PRESENTED 


The questions are: 


(1) Whether, the Federal employment rights of United States 
Department of Interior employees serving in positions in the govern- 
ment of Guam were terminated by operation of law on the effective date 
of the Organic Act of Guam, 64 Stat. 384, 48 U.S.C. Sec. 1421 et seq. 


(2) Whether, an indefinite preference eligible serving ina 
department of the Government waived his right to statutory notice of 
separation as provided in the Veterans Preference Act of 1944, > 
Stat. _, 5 U.S.C. 863 et seq., by executing a "Renewal Employment 
Agreement: -- Authorization for Employment and Travel" which the 
department subsequently asserted created a new employment of said 
preference eligible by a third party substituted for the department by 
its own employee without the knowledge of the preference eligible. 


(3) Whether, an offer of proof is properly denied where latent 


ambiguities exist in an instrument, and the parties objecting deny being 
parties to the instrument. 


e ene Do ely i ee ER ee 





JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE  . 
STATUTES AND RULES INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I, The Court Erred In Granting Appellees’ 
Motion For Judgment ‘.«s «# * B® 


Il, The Court Erred In Finding That Appellant Became 
An Employee Of The Government Of Guam By 
Operation Of Law When The Organic Act Of Guam 
Went Into Effect : + & & @ @ & 


The Court Erred In Denying Appellant's Offer Of 
Proof And Excluding Testimony Relating To The 
“Renewal Employment Agreement; Authorization 
For Employment And Travel,” Executed On 
September 25, 1998 . . .« «.« « « 


The Court Erred In Finding That Appellant Lost 
His Status As A Federal Employee By Executing 
The “Renewal Employment Agreement: Author- 
ization for Employment And Travel” On 
September 25, 1950 . . ©. « 


CONCLUSION 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA i 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final judgment of the United States 
District Court for the District of Columbia entered the 22nd day of 
May, 1958. Notice of Appeal was filed on the 19th day of July, 1958. 





2 


Jurisdiction of the United States District Court for the District of 


Columbia was based on the Act of June 25, 1958, ch.648, #1, 62 Stat.930. 


The Amended Complaint setting forth the jurisdiction of the claim 


is to be found at page 2 of the Joint Appendix. 


Jurisdiction of the United States Court of Appeals for the District 
of Columbia Circuit is based on the Act of June 25, 1948, ch. 646, #1, 
- 62 Stat. 929; October 31,1951, ch. 655 #48, 65 Stat. 726. 


STATEMENT OF THE CASE 


Appellant was employed on the Island of Guam, M.1I1., by the 
United States Navy Department from April 1949 until June 25, 1950. His 
original employment was under an excepted appointment as a safety in- 
spector at the Naval Supply Center and he was later transferred to the 
post of Fire Marshal of Guam, in which position he was serving on June 
25, 1950 when he was the subject of an inter-agency transfer to Interior 
Department, in the same grade and pay and in the same position (J. A. 
14,18). Thereafter he continued to perform his duties until September 
25,1950, when having applied for leave in the United States after some 
eighteen months continuous service on Guam he was informed by Robert 
E. Kloske, Assistant Personnel Officer for the United States Depart- 
ment of Interior, that it would be necessary for him to execute a renewal 
employment agreement to assure his further service on Guam after 


travel at the expense of the Government. (J. A. 95-97) 


Appellant executed a document captioned 'Renewal Employment 
Agreement: Authorization for Employment and Travel” on September 25, 
1950 (J. A. 26-30) after consulting with Mr. Kloske concerning the effect 


of executing such a document upon his status as a Federal employee (J. A. 


96,97). Mr. Kloske informed him that his Federal employment status 
would remain unaffected and he would continue to be a Federal employee 


until such further time as the Government of Guam through its legislature 


enacted legislation governing the employment and compensation of em- 
ployees of the territorial government of Guam, at which time, upon the 
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enactment of such legislation, all Federal employees, including the 
appellant, when working on the Island for the Government would have 
the option of negotiating a new contract with the territorial government 
or taking a paid up contract and their return to the United States at 
Government expense. This statement was in accordance with instruc- 
tions received by Mr. Kloske from the Governor (J. A. 126). 


After his leave in the United States appellant returned to Guam 
and continued to serve in his post of Fire Marshal until April 4,1951 
when his superior, Madeville C. Frost, also an employee of the United 
States Department of Interior and the Commissioner of Public Safety on 
Guam (J. A. 9,17, 59, 60) demanded the appellant's resignation (J. A. 93) 
and when refused served upon the appellant a written notice of termina- 
tion of his services April 12,1951, eight days hence (J. A. 18,92). 


On April 12,1951 Frost served a second notice on appellant revok- 
ing the original notice and advising the appellant that his services were 
to be terminated on the 12th day of May 1951 for reasons stated in the 
letter (J. A. 21,22), and on the 11th day of May,1951 appellant was served 
with notice of his dismissal in accordance with the previous notice (J. A. 
15). : 
Appellant asserting his right to the benefits of the Veterans 
Preference Act of 1944, as amended, because of his previous military 
service, appealed to the United States Civil Service Caniniesion which 
ruled on October 8, 1951 that the appellant was not an employee of the 
United States Department of Interior and thus was not entitled to the 
benefits of the Veterans Preference Act, but was an employee of the 
territorial government of Guam at the time of his separation, inasmuch 
as the renewal employment agreement into which he entered on September 
25,1950 (J. A. 26-30) was a contract of employment with the territorial 
government of Guam which terminated appellant's rights as a Federal 
employee, whereupon appellant appealed successively to'the United 
States Civil Service Commission Board of Appeals and Review, and to 
the Commissioners, the original finding of the Commission being af- 
firmed in each instance. ! 


| 


F ; 


After an extended period of negotiations with the Department of 
Interior suit was filed and on February 14, 1956 appellee's motion for 
summary judgment was granted and on May 23,1957 the judgment of the 
lower court was reversed and the case remanded. A trial was had on 
May 16, 19 and 20, 1958 and at the close of appellant's case as plaintiff 
appellees’ motion for judgment was granted (J. A. 128-130). 


STATUTES AND RULES INVOLVED 


Veterans Preference Act of 1944, Title 5U.S.C. sec. 863, 
Stat. 

"No permanent or indefinite preference eligible, who has com- 
pleted a probationary or trial period employed in the civil service, on in 
any establishment, agency, bureau, administration, project, or depart- 
ment, hereinbefore referred to shall be discharged, suspended for more 
than thirty days, furloughed without pay, reduced in rank or compensa- 
tion, or debarred for future appointment except for such cause as will 
promote the efficiency of the service and for reasons given in writing, 
and the person whose discharge, suspension for more than thirty days, 
furlough without pay, or reduction in rank or compensation is sought 
shall have at least thirty days advance written notice (except where there 
is reascnable cause to believe the employee to be guilty of a crime for 
which a sentence of imprisonment can be imposed), stating any and all 
reasons, specifically and in detail, for any such proposed action; such 
preference eligible shall be allowed a reasonable time for answering the 
same personally and in writing, and for furnishing affidavits in support 
of such answer, and shall have the right to appeal to the Civil Service 
Commission from an adverse decision of the administrative officer so 
acting, such appeal to be made in writing within a reasonable length of 
time after the date of receipt of notice of such adverse decision, .... 
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Organic Act of Guam, 64 Stat. 384, 48 U.S.C. sec. 1421 et seq. 


Al 
e 


The executive authority of the government of Guam 
shall be vested in an executive officer, whose title shall be "Governor 
of Guam", and shall be exercised under the supervision of the head of 
the department or agency referred to in section 3 of this Act. The 
Governor shall be appointed by the President, by and with the advice 
and consent of the Senate of the United States, and shall hold his office 
for four years and until his successor is appointed and qualified 


al 
. 


The Governor shall coordinate and have general cogni- 
zance over all activities of a civil nature of the departments, bureaus 
and offices of the Government of the United States in Guam. 


? 
e 


. . The legislature shall establish a merit system 
and, as far as practicable, appointments and promotions shall be made 


in accordance with such merit system. 


*' Appropriations, except as otherwise provided in this 
Act, and except such appropriations as shall be made from time to time 
by the Congress of the United States, shall be made by the legislature 
| 

my All officers and employees of the government of Guam 
shall, if their homes be outside Guam, be entitled to transportation at 
the expense of the United States for themselves, their immediate fam- 
ilies, and their household effects, from their homes to Guam upon their 
appointment and from Guam to their homes upon completion of their 


duties: Provided, That such transportation other than that incident to 





initial appointment shall not be required to be furnished unless they 
shall have served in Guam for at least two years, unless separated for 
reasons beyond their control. They shall accrue leave in accordance 
with the Leave Act of the United States, and once during every two years 


shall be entitled to transportation at the expense of the United States for 





themselves and their immediate families from Guam to their homes and 


return. For purpose of transportation to their homes and return, they 


1 
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shall be allowed travel time not in excess of thirty days without charge 


against annual leave and during such travel time they shall be paid their 


salaries as prescribed by this Act or the laws of Guam. Transportation 
shall be by the shortest and most direct route. During their term of 
duty in Guam they shall each be entitled to receive appropriate quarters 
to be furnished by the United States at established rentals. 


Co os All officers and employees of the government of Guam, 
whose salaries are not fixed by this Act, shall be paid such compensation 
and shall receive such additiona! allowances or benefits as may be fixed 
under the laws of Guam, or, in case they be employees or officers of the 
department or agency designated by the President under section 3 of this 
Act, as fixed by or under the rules and regulations of, or applicable to, 
such department or agency while detailed to serve with the government 
of Guam. 

SS a ete . . . . However, the President is authorized, for a 
period not to exceed one year from the date of enactment of this Act, to 
continue the administration of Guam in all or in some respects as provided 
by law, Executive order, or local regulation in force on the date of enact- 
ment of this Act. The President may, in his discretion, place in operation 
all or some of the provisions of this Act if practicable before the expira- 
tion of the period of one year. 

“Approved August 1, 1950." 


STATEMENT OF POINTS 


1. The Court erred in granting defendants’ (appellees') motion for 
judgment. 


2. The Court erred in finding that appellant became an employee 
of the government of Guam by operation of law when the Organic Act of 
Guam went into effect. 





1 
| 
> 3. The Court erred in denying appellant's offer of proof and ex- 


cluding testimony relating to the "Renewal Employment Agreement: * 
Authorization for Employment and Travel", executed on September 25, 
1950. | 


| 
4. The Court erred in finding that appellant lost his status as a 
Federal employee by executing the "Renewal Employment Agreement: 
Authorization for Employment and Travel" on September 204 1950. 


* | 


SUMMARY OF ARGUMENT 


I. 


In granting appellees' motion for judgment at the close of appel- 
i lant's case the Court imposed a burden of proof on agpellact which was 
improper. The appellant had only the obligation of making a prima 
facie case. The appellant proved by admissions of appellees as well as 
by the pleadings that he was and had been an employee of the United 
States Department of Interior and by records of the Government and 
other documents that Robert E. Kloske and Albert C. Slaughter were 
personnel directors in the employ of the Department of Interior. Yet 
the Court demanded further proof of the authority of Mr, Kloske and 


> Mr. Slaughter to represent the United States Government. 


_~ Il. 


In order for the Court to find that the appellant became an em- 
ployee of the government of Guam on the effective date of the Organic 
“ae Act of Guam the words of the Act itself were ignored. Provision was 

clearly made for continued employment of United States Department of 
: Interior personnel on Guam, and the President was vested with discretion 
to continue the current operation for not more than a year, although he 


could place in operation all or some of the provisions of the Act if 


i 
i 
I 


practicable before the end of a year from the date of enactment. Like- 


wise ignored was the continued employment by the Department of 
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Interior of Mr. Kloske and Mr. Frost, the appointment of Mr. Slaughter 
at a date subsequent to the effective date of the Act, and the transfer of 
Mr. Mungen from Navy Department to Interior Department several 
months after August 1, 1950. 


iil. 


Appellant's offer of proof was proper and should have been 


granted. The offer of proof would not have varied, altered, modified or 


contradicted the terms of the instrument. It would also have demon- 
strated that there was no contract with the government of Guam but that 
under certain conditions one might have been created. The appellees 
had no standing to object to the admission of parol evidence concerning 
the "Renewal Employment Agreement: Authorization for Employment 
and Travel", if they were not parties to it. Ample ground existed for 
allowing parol evidence to be admitted, as it would have shown another 
agreement not contrary to the writing and thus have come within the 
exception of the doctrine of partial integration, and in addition latent 
ambiguities in the instrument had been demonstrated by the evidence 
heard and admitted to that point in the case. 


IV. 


Aside from the light which would have been thrown on the execu- 
tion of the "Renewal Employment Agreement: . ." if appellant's offer of 
proof had been granted, there is also a lack of evidence that prior to 
execution of the instrument the appellant had been employed by the gov- 
ernment of Guam, while on the contrary the evidence was that he had 
been employed by the Department of Interior of the United States, and 
was renewing his employment with that organization. Additionally, 
there was evidence that the first element necessary to creating the 
employer-employee relationship had not been met and that any such 
relationship created or thought to be, was against the will of the appel- 
lant. Mr. Kloske, said by appellees to have executed the instrument on 








, | 
behalf of the government of Guam, was an employee of the Department 
of Interior of the United States, and had no authority to act on behalf of 
Guam as distinct from the Department of Interior. The appellees 
having created the situation by which appellant prejudiced his position 
as they claim, are estopped to say that appellant was not in fact renew- 
ing his existing employment with the United States Department of 
Interior. 7 


ARGUMENT 


I. 


| 
' 


THE COURT ERRED IN GRANTING APPELLEES’ 
MOTION FOR JUDGMENT. | 


: 

In granting appellees' motion for judgment at the close of appel- 
lant's case the Court imposed an undue burden upon the appellant. To 
constitute a failure of proof there must be a complete failure to make 


a prima facie case. Wackerle v. Nies, 359 Ill. 548, 195 N. E. 35. 


The Court held that the appellant had not established by a pre- 
ponderance of the evidence that he was a federal eunuieree at the time 
of his removal as Fire Marshal, Government of Guam (J .A. 130). He 
had no such burden. | 


Nevertheless, the appellant showed that he was and had been an 
employee of the United States Department of Interior from June 25, 
1950 to September 25, 1950, at least. This was conceded by appellees 
in their Answer to the Amended Complaint (J.A. 7), and in the Defend- 
ants’ Answers to Requests for Admissions (J.A. 17). | 


By the Government's own records it was shown by appellant that 
no termination of his employment with Interior Department had ever 
been recorded by the Civil Service Commission until after the filing of 
this suit (J.A. 49, 50), and then only at the belated instance of the In- 
terior Department predicated on the findings of the Civil Service Com- 


mission after the appellant's discharge (J.A. 43-50). 
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Other records of the Government which were introduced by the 
appellant showed that Robert E. Kloske (J.A. 37) and Albert C. 
Slaughter (J.A. 58, 61) were throughout their dealings with appellant 
occupying the positions of personnel officers in the Department of 
Interior. Yet the Court demanded further proof of their authority to 


deal with appellant. 


Governor Skinner, whose authority over employees of the Depart- 
ment of Interior was derived from Congress through the Organic Act of 
Guam, 64 Stat. 384, 48 U.S.C. Sec. 1421 et seq., and whose activities 
in this respect were confirmed by appellant's evidence (J.A. 52-53), 
himself transferred Mr. Kloske from the Navy Department to the De- 
partment of Interior, and later after the enactment of the Organic Act, 
transferred Russell P. Mungen from the Navy Department to the Depart- 
ment of Interior (J.A. 33), and simultaneously, insofar as the dates of 
the documents show, Mr. Slaughter executed on behalf of the Governor 
an employment agreement with Mr. Mungen (J.A. 34-36), similar in its 
terms to that previously executed by the appellant on September 25, 
1950 (J.A. 26-30). 


It was also shown by appellant that Mr. Slaughter was appointed 
in Washington to a post in Guam, by the Interior Department (J.A. 58), 
and at the same time, or within a few days, Mr. Slaughter was issued a 
Form 50 in the name of the Interior Department by the Acting Governor 
of Guam (J.A. 61). 


The same Mr. Kloske who transferred the appellant also trans- 
ferred Mr. Frost to Interior Department (J.A. 60). He was, and con- 
tinued to be, the supervisor of appellant until his discharge (J.A. 16, 18, 
21, 22). 


There was also proof that subsequent to the discharge of appellant 
the same Mr. Slaughter transferred both Mr. Mungen and Mr. Frost 
into the service of the government of Guam in accordance with legisla- 
tion passed by the Guam Congress (J.A. 37, 59). 
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From the majority of the exhibits introduced by appellant to show 
the above facts it was likewise clearly shown that there existed within 
the United States Department of Interior a subdivision kriown as the 
Department of Interior, Government of Guam, Department of Personnel- 
Labor (J.A. 14, 33, 49, 50, 51, 56, 58, 60, 61). | 


This was not inconsistent with the provisions of the Organic Act 
of Guam, which clearly contemplated that the President would continue 
the administration of Guam for some period of time after the effective 
date of the Act, although he might in his discretion place some or all of 
the provisions of the Act in operation before the expiration of a year 
from August 1, 1950, Organic Act of Guam, 64 Stat. 384, 48 U.S.C. 

Sec. 1421 et seq. 


The designation of the Secretary of the Interior as having general 
administrative supervision of the government of Guam in its relations 
with the Federal Government had previously been made in Executive 
Order 10077. ! 


In the course of cross-examination the appellees introduced evi- 
dence of the method by which appellant was paid, producing certain can- 
celed checks (J.A. 107-112, 85, 88) and other documents showing that 
the expenses of appellant's transportation were paid for from the 
General Funds of Guam (J.A. 107-111, 85). : 

| 

This was not conclusive on the question of the identity of the ap- 
pellant's employer, especially in view of the provisions of the Organic 
Act which among other things provided for transportation of the em- 
ployees of the government of Guam at the expense of the United States, 
for the fixing of compensation of employees, and the spHropriation by 


Congress of money for Guam. 


The existence of an employer-employee relationship is determined 
in the same manner as that of master and servant at common law, and it 


has been held that the master and servant relationship may exist between 
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two persons even though the servant's compensation is paid by a third 
person. Jones v. Goodson, CCA Okla.,121 F. 2d 176. 


The appellees also introduced in the course of cross-examination 
of the appellant other forms:and charts the origins of which were never 
shown by direct evidence introduced by appellees, but concerning which 
the appellant was questioned. The effect of the information thus derived 
could not be considered as utterly destructive of appellant's previous 
testimony. In order for the Court to hold that the appellant had not made 
out a case sufficient to put appellees upon their proof it was necessary 
for the evidence to be such that all reasonable men could draw but one 


inference from it. Catholic University of America v. Waggaman, 32 App. 
D. ©. 30T, 


On redirect examination the appellant testified that although he 
had been paid regularly on the Island of Guam since April 1949, the 
earliest of the checks shown to him in the course of cross-examination 
was dated July 14, 1950 (J.A. 113-114). It was also brought out that the 
account number on the checks was the same for checks paid for work 
done before as well as after September 25, 1950, the date on which his 
employment with the government of Guam allegedly began, according to 
appellees. The same account number, on the face of a check which also 
bore the designation Naval Government payroll account, namely that 
dated July 14, 1950 was shown to be in payment for work performed in 
part before the transfer of appellant from the Navy Department to the 
Interior Department (J.A. 114). 


Under such circumstances the reasoning of this Court in the 
Catholic University v. Waggaman case, supra, was particularly applicable. 
In that case where a directed verdict was held improper, the Court ob- 
served that the defendant was the only person who could throw light on 


the transaction and assist the jury and-should have been required to do so. 


In the instant case, although the Court was the sole trier of fact, 
the opportunity for cross-examination had never been afforded appellant 
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on the exhibits introduced by appellees as described above. The Court 
might well have been enlightened as to the true state of facts by appel- 
lees' efforts to put on direct proof on these points. It was a right which 
the plaintiff had earned by presenting a prima facie case and the Court 
was clearly wrong in granting appellees’ motion for judgment. 

| 


II. 


THE COURT ERRED IN FINDING THAT APPELLANT 
BECAME AN EMPLOYEE OF THE GOVERNMENT) OF 
GUAM BY OPERATION OF LAW WHEN THE ORGANIC 
ACT OF GUAM WENT INTO EFFECT. 
| 
| 
Where a change of political jurisdiction or legislative power over 
a territory occurs the laws in effect at the time, not in conflict with the 
political character, institutions and constitution of the new government, 
remain in force until changed by the new government. Chicago, Rock 
Island and Pacific Railway v. McGlinn, 114 U. 8S. 542, citing American 


Insurance Co. v. Canter, 1 Pet. 542. 


The Organic Act of Guam, 64 Stat. 384, 48 U.S.C. se 1421 et 
seq., specifically authorized the President to continue for not longer 
than one year, the administration of Guam in some or all respects as 
provided by law, Executive order, or local regulation in force on the 
date of enactment of the Act. Executive Order 10077 was then in force 
and provided for administration by the Secretary of the Interior. Al- 
though the President was given discretion to place some or all of the 
provisions of the Organic Act in operation before the expiration of the 
year, there was no evidence that he had done so in any way that would 
affect the status of any employee of the Department of Interior. Ap- 
pellees had the burden of adducing such proof. ! 

The Act clearly disclosed that Congress expected and intended 


employees of the Department of Interior to continue to serve on Guam 


after the effective date of the Act, and imposed upon the Governor the 
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the duty of coordination and general cognizance over all activities of a 
civil nature of the departments, bureaus and offices of the Government 


of the United States on Guam. 


Congress likewise made provision for appropriations for Guam, 
for preferred appointments of persons of Guamanian ancestry, and 
directed that the Legislature should establish a merit system with the 
admonition that appointments should be made in accordance with such 
system. Appellees’ evidence on the trial brought out that Public Law 
No. 4 of the 1st Guam Congress became effective in January 1951, 


some months after the effective date of the Organic Act. 


The evidence that Mr. Frost and Mr. Kloske continued their 
employment without change after the Act became effective, that Mr. 
Slaughter was appointed for the first time three weeks after the Act 
went into effect (J.A. 58, 61), and that the Governor personally super- 
vised the transfer of Mr. Mungen from Navy Department to Interior 
Department was not inconsistent with the terms of the Organic Act as 
set forth above. Yet of all these people working in close association at 
the same time as employees of the Interior Department of the United 
States, the appellant is the only one alleged to have lost his status as a 
Federal employee by operation of law when the Organic Act went into 


effect. The finding that this was the case was clearly erroneous. 


Hl. 


THE COURT ERRED IN DENYING APPELLANT'S 
OFFER OF PROOF AND EXCLUDING TESTIMONY 
RELATING TO THE "RENEWAL EMPLOYMENT 
AGREEMENT: AUTHORIZATION FOR EMPLOY- 
MENT AND TRAVEL," EXECUTED ON SEPTEM- 
BER 25, 1958. 


Although the general rule is that parol evidence may not be ad- 
mitted to vary, modify or contradict an instrument, it does not forbid 
the use of parol evidence to establish any fact that does not vary, alter 
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or contradict the terms of the instrument. Whitaker v. Lane, 128 Va. 
317, 104 S.E. 232, 11 A.L.R. 1157. 


Appellant's offer of proof (J.A. 124-127) did not propose to change 
any of the terms contained in the written instrument itself . The offer 
of proof was made however to show that there was in fact no contract 


but that under certain conditions one might be created. 


Parol evidence is always admissible for sucha purpose. Jackson 
v. Parker, 153 Fla. 622, 15. So. 2d 451. The objection of appellees to 
the offered proof actually presented a strange situation. : If the appellees 
admitted that the renewal agreement was between them and the appellant 
they would have been in a proper position to object, but there would have 
been no need for appellant to press the point. He would have established 
that the renewal employment agreement was one he had made with the 


United States Department of Interior. 


However, in view of appellees' position that the renewal employ- 
ment agreement was between the appellant and some party other than 
the appellees, the appellees had no standing to object to the admission 
of parol evidence concerning it. The parol evidence rule applies only 
when the enforcement of an obligation created by the writing is sub- 
stantially the cause of the action. Holloman v. Southern R. Co., 112 
N. C. 372, 90 S. E. 292, LRA 1917C 416, Ann. Cas. 1917 E, 1069. The 
action must involve a writing between the parties or those in privity 
with them. Garrett v. Ellison, 93 Utah 184, 72 P. 2d 449, 129 A.L.R. 
666. ! 


| 
If the appellees were not parties to the renewal employment 


agreement there was no reason to invoke the parol evidence rule. 


Appellant urges however that even if the introduction of parol 
evidence had to be justified there was ample ground for admitting it. 
If no other reason existed the doctrine of partial integration would 


satisfy any objection. This is a well settled exception to the parol 
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evidence rule, and where the entire agreement has not been reduced to 
writing the part not reduced is admissible. O'Hanlon v. Grubb, 38 App. 
D. C. 251, 37 LRA(NS) 1213. The offer of proof contained another and 
broader agreement not inconsistent with the terms of the renewal em- 


ployment agreement. 


A further reason why the offer of proof should have been granted, 
was the existence of a latent ambiguity in the instrument. When an 
instrument is apparently complete on its face but by evidence showing 
the circumstances surrounding the parties at the time the instrument 
was executed the presence of a latent ambiguity is demonstrated, the 
parol evidence rule does not apply. Harton v. Loffler, 29 App. D. C. 
490, aff. 212 U.S. 397, 53 L. Ed. 568, 29 S. Ct. 351; Rogers v. Jones, 
CCA Okla., 40 F. 2d 333; East and West Insurance Co. of New Haven, 
Conn. v. Fidel, CCA N. Mex., 49 F. 2d 35. It is not necessary that the 
incompleteness of the writing appear on its face from mere inspection. 
Julius Kissler and Co. v. Parelius, 107 Minn. 224, 119 N. W. 1069. 


Taken alone the renewal employment agreement appeared to be 
complete and unambiguous (J.A. 26). However, the evidence adduced on 
behalf of appellant demonstrated that he was employed by the United 
States Department of Interior at the time he executed the "renewal". 
The situation was then presented, if the appellees’ contention was con- 
sidered, of appellant renewing his employment with an employer for 


whom he had not previously worked. 


The evidence also showed that appellant's previous employer 
within the United States Department of Interior had an organizational 
designation identical with that heading the "renewal employment agree- 
ment --"', namely Government of Guam, Department of Civil Police. It 
likewise appeared that the Governor of Guam during periods in the 
recent past had been an official of the United States Navy Department 


and the United States Department of Interior, in each case bearing the 


same title, Governor of Guam. It was also a matter of law that the 





17 
| 
President had authority to continue the administration of Guam as it 


had been on August 1, 1950, for one year after that date. 


These and other points, which would be repetitious to mention 
here, were never considered by the trial court on this question, and 


the error claimed on this point was inevitable. 


| 

THE COURT ERRED IN FINDING THAT APPELLANT 

LOST HIS STATUS AS A FEDERAL EMPLOYEE BY! 

EXECUTING THE "RENEWAL EMPLOYMENT AGREE- 

MENT: AUTHORIZATION FOR EMPLOYMENT AND 

TRAVEL" ON SEPTEMBER 25, 1950. 

On its face this was a "Renewal Employment Agreement:--", and 

ordinary words are given their ordinary meaning. Renewal of an agree- 
ment imports the existence of a previous agreement which is being 


extended or renewed. | 
| 


This was actually the case as the appellant had served for more 
than the required time under an agreement first entered into with Navy 
Department and carried over to his Interior Department: employment 


at the time of his transfer on June 25, 1950. 
| 


A person accepting employment with the United States Govern- 
ment performs services under an appointment to office and not under 


a contract of employment. Brown v. United States, 67 Ct. Cis. 172. 


Evidence of appellant's appointment to the United States Depart- 
ment of Interior was the Form 50 issued to him on June 25, 1950 to 
evidence his transfer from the Navy Department (J.A. 14). 


That it is the custom of the agencies of the government to require 
employees having accepted employment which will take them beyond 
the limits of the continental United States to enter into an agreement in 
writing to remain at their post for a stated period, or pay their trans- 
portation costs home if they return sooner is well known, This was 


j 
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clearly brought out in Higgins v. United States, 133 Ct. Cls. 960. The 
plaintiff in the Higgins case, supra, received an excepted Schedule A 
appointment, and on the effective date of the appointment signed a paper 
headed "Conditions of Employment and Transportation Agreement", 
which stipulated that if the plaintiff returned to the United States before 
the expiration of 24 months overseas duty for reasons not acceptable to 
his commanding officer he would be required to pay the cost of his 
return travel, and if the return was within the first year of service he 
would be required to reimburse the Government for the entire cost of 


his transportation to the overseas command. 


It was for a similar purpose that appellant was obliged to enter 
into the original employment agreement with the Navy Department at 
Mare Island in March 1949 before he departed the United States for 


Guam, agreeing to remain on the Island a minimum of 12 months. 


Having completed his agreed minimum period of service prior 
to his transfer to Interior Department the question of his length of stay 
was no longer important on the question of whether he was entitled to 
have the Government pay for his return to the United States, but since 
he sought to take leave in September, 1950 and return to continue his 
service Mr. Kloske as Personnel Director took appropriate action to 
insure that the expenditure of the funds of the United States for appel- 
lant's return trip to Guam would be protected. This was clearly within 
his authority to do as an officer of the United States authorized to make 
a contract has implied authority thereafter to modify its provisions 
particularly where it is clearly in the interests of the United States to 
do so. Branch Banking and Trust Co. v. United States,  Ct.Cls._. 
98 F. Supp. 757, citing United States v. Corliss Steam Engine Co., 91 
U.S. 321, 23 L. Ed. 397. 


The finding of the Court that appellant lost his Federal status by 
executing the renewal employment agreement should also be considered 
in another aspect. 
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Appellees claimed that the instrument of September 25, 1950 
(J.A. 26) created a relationship between appellant and another party, 
other than the United States Government. It must be remembered in 
this connection that the relation of employer and employee, like every 
other contract, arises out of a meeting of minds with an offer on the 
part of one and an acceptance on the part of the other, and no person 
can be caused against his will to enter into an employment contract. 
National Labor Relations Board v. Knoxville Publishing Co., CCA 6th, 
124 F. 2d 875. The appellant testified that he did not desire to change 
his employment status and consulted with Mr. Kloske about the effects 
of the renewal employment agreement which he was offered, and only 
as a result of what he was told by Mr. Kloske did he execute the agree- 
ment (J.A. 107). : 


The assent of both parties is essential to create a relationship of 
employer and employee. Vaughn et al. v. Warner et al., CCA 3rd, 157 
F. 2d 26. Testimony as to the intent of the parties was excluded 
(J.A. 119, 124-127). The offer of proof denied by the trial court would 
have shown that this requisite was never present (J.A. 17, 124-127). 
Under such circumstances the execution of the document on Septem - 
ber 25, 1950 (J.A. 26), would not have altered appellant's situation as 


an employee of the Department of Interior. | 


Even if Mr. Kloske had intended to create a new employer- 
employee relationship between the appellant and the government of 
Guam he had no authority to do so and the document executed on Sep- 
tember 25, 1950 would have been a nullity (J.A. 122). 


Although Mr. Kloske was shown to be an employee of the United 
States Department of Interior at the time he had no authority to act for 
the government of Guam as a separate entity. On May 8, 1950 Mr. 
Kloske had received authorization from the Naval Government of Guam 
to effect certain personnel actions. (J.A. 52, 122). However, he was 


subsequently transferred to Interior Department on June 25, 1950 and 
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the authority he attempted to show to explain his authority was excluded 
by the Court, but even this limited his authority and he could not effect 
personnel actions which involved accessions, promotions or transfers 
wherein the position was grade 6 or higher. Yet the appellees contended 
successfully that the accession of appellant as a Grade 9 was effected by 
Mr. Kloske. This was a matter,which appellees should have been com- 
pelled to prove. Mr. Kloske testified that he never worked for the gov- 
ernment of Guam as a Separate entity, and that he had no authority to 
employ anyone for the Government of Guam as a separate entity, and that 
he had no authority to employ anyone for the Government of Guam as an 
independent office, as an agency Standing by itself (J.A. 122). 

Even if Mr. Kloske had intended to create a new contract of em- 
ployment for appellant he could not have separated him from his Interior 
Department position without the statutory notice in writing to which ap- 
pellant was entitled under the Veterans Preference Act, Title 5 U.S.C. 
sec. 863, and certainly not by subterfuge. 

Mr. Kloske never sent any notice of the separation of appellant to 
the Interior Department and it was three years later before an effort was 
made to change the Civil Service records of appellant's Federal employ- 
ment (J.A. 46-49). 

The only reasonable conclusion possible from the execution of the 
instrument on September 25, 1950 is that it was a renewal of appellant's 
employment with the United States Department of Interior. 

The appellees are estopped from claiming that any other result oc- 
curred. In view of their conduct in the management of the affairs of the 
Government on Guam it would be most unjust to allow the appellees to say 
that a detrimental change in appellant's circumstances had occurred be- 
cause of the Situation created and allowed to exist by the appellees. 


Knowing what Mr. Kloske was prepared to testify to (J.A. 124-126) 
the appellant is Satisfied now that Mr. Kloske never had any intent to 
mislead or defraud him. This element is not essential in any case to 
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the creation of equitable estoppel. Since the appellees placed Mr. Kloske 
in a position which brought injury to the appellant all the elements which 
make the doctrine of estoppel applicable are present. | 

These elements have been stated as (1) conduct on the part of the 
person estopped which amounts to a false representation or concealment 
of material facts or is, at least, calculated to convey the impression 
that the facts are otherwise than, or inconsistent with those which the 
estopped party subsequently attempts to assert, (2) the intention or at 
least the expectation that such conduct shall be acted upon by the other 
party, and (3) knowledge either real or constructive of the real facts. 
Also on the part of the party claiming the estoppel there must be (1) 
lack of knowledge or the means of knowledge of the truth as to the facts 
in question, (2) reliance upon the conduct of the party estopped, and 
(3) action based thereon of such a character as to change his position 


prejudicially. 19 American Jurisprudence sec. 42, (Estoppel). 


The situation on Guam on September 25, 1950 fitted the above 
requirements perfectly. The Secretary of the Interior through his sub- 
ordinates, and acting on the authority of law managed the affairs of 
Guam, gave instructions, issued orders and controlled policy. Appel- 
lant as Fire Marshal was in no better position than the rest of the 
general public to know what was happening with respect to the effectuation 
of the Organic Act. | 


The Governor of Guam on the other hand was always cognizant of 
the directives and policy changes of the Department of Interior, Office 
of Territories and Possessions. Mr. Slaughter who was known as the 
Director of Personnel and also as Director of the Department of Labor- 
Personnel, and Mr. Kloske, known variously as Assistant Director of 
Personnel and Acting Director of the Department of Labor-Personnel, 
were both in a position to know more about policy than the appellant as 
Fire Marshal, although both were dependent on the Governor for their 
information. Both Mr. Slaughter and Mr. Kloske, however, were held 
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out to appellant, as they were to others, as the sources of information 
on personnel problems, and appellant had a right to rely on their state- 
ments. Obviously he could not have made inquiry on any higher level 


without risking his job. 


The attitude of appellant toward changing his Federal employment 
status was clear and unequivocal (J.A. 97), and he relied on the 


representations made by Mr. Kloske (J.A. 107). 


If the situation then was as the appellees now allege the appellant 
was thus led to change his position to his prejudice. This later developed 
when he was discharged under circumstances violative of his rights 
under the Veterans Preference Act, and the Civil Service Commission 
later found that he had no such rights as the renewal employment agree- 
ment of September 25, 1950 (J.A. 23-25) had made him an employee of 


the government of Guam and terminated his Federal employment. 


The appellees should not be heard to say this. The doctrine of 
estoppel is founded on principles of morality and fair dealing and is 
intended to subserve the ends of justice. Stone v. Bank of Commerce, 
174 U.S. 412, 43 L. Ed. 1028, 19 S. Ct. 747. This doctrine is being 
steadily extended in its application by the courts, Mahoning Investment 
Co. v. United States. 78 Ct. Cls. 231, 3 F. Supp. 633, and is applicable 


to the Government of the United States when it is acting in matters of 


executive administration. Branch Banking and Trust Co. v. United 
States, Ct. Cls. , 98 F. Supp. 757. 


CONCLUSION 


In conclusion it is respectfully urged that the appellant made a 
prima facie case which appellees should have been required to contro- 
vert and appellees' motion for judgment denied; that the Organic Act 
of Guam had no legal effect on the employment status of appellant 
without specific action taken thereunder by the President or the 
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Secretary of the Interior; that appellant's offer of proof | should have 
been received; and that no change in the appellant's then existing 
employment status occurred when he entered into a "Renewal Employ- 
ment Agreement: --"' on September 25, 1950. | 
JOHN HENRY FALLON 
Suite 803 | 
1028 Connecticut Ave., N. W. 
Washington 6, D. C. 
Attorney for Appellant ‘ 
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408 [Filed May 28, 1954] ! 


NORMAN A. PELTIER, 
Annapolis Hotel 
Washington, D. C. 


Plaintiff, 
v. 
DOUGLAS McKAY, 
Secretary of the Interior, 
United States Department 


) 
) 
) 
) 
) 
) 
) 
) 
) 
of the Interior, 
Washington, D. C. ) 
and ) 
PHILIP YOUNG, : 
Chairman, United States Civil ) Civil Action No. 5304-53 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Service Commission, 
Washington, D. C. 


and 


GEORGE M. MOORE 
United States Civil Service 
Commission, 
Washington, D. C. 


and 


FREDERICK J. IAW TON, 
United States Civil Service 
Comm ission, 
Washington, D. C. 


Defendants. 


AMENDED COMPLAINT FOR ILLEGAL SEPARATION FROM 
THE GOVERNMENT SERVICE, AND FOR RELIEF: BY RECIS- 


SION OF CONTRACT UPON THE GROUNDS OF FRAUD AND 


MISTAKE. 

1. The jurisdiction of this Court is invoked under Section 1331, 
Title 28, United States Code, September 1, 1948. 

2. The plaintiff is a citizen of the United States and of the State 
of California. : 














2 
3. The defendant McKay is Secretary of the United States Depart- 
ment of the Interior, and the defendants Young, Moore, and Lawton are 
Chairman and Members, respectively, of the United States Civil Service 


Commission. 

4. The plaintiff is a veteran of World War I, having served on 
active duty in the United States Coast Guard as Boatswains Mate First 
Class, Boatswains Mate, Ensign, and Lieutenant Junior Grade, from 
July 9, 1942 until June 7,1946. On the latter date he was honorably dis- 
charged from said active duty. 

>. Continuously from March 23, 1949 until June 25, 1950 plaintiff 
was regularly employed by the Government of the United States on the 
Isiand of Guam, Marianas Islands, an unincorporated territory of the 

United States, as a civilian employee in the service of the Naval 
Government of Guam, an agency of the United States, and from June 25, 
1950 until May 12,1951, plaintiff served as a civilian employee, as Fire 
Marshal of Guam, in the Department of Civil Police, Government of 
Guam, Department of the Interior, an agency of the United States of 
America, under an excepted appointment in accordance with the rules 
and regulations of the United States Civil Service Commission as a GS-9, 
compensated at the rate of $4600. 00 per annum, plus Territorial Post 
Differential pay of $1150. 00 per annum. 

6. On May 12,1951 plaintiff was illegally discharged from said 
position as Fire Marshal of Guam, contrary to Section 14 of the Veteran's 
Preference Act of 1944 (Title 5, Chapter 17, Section 863, United States 
Code) and in denial of plaintiff's rights under that statute, in that: 

A. He was not given thirty days advance written notice of the 

proposed action separating him from the service. 

B. He was not given a notice of adverse decision prior to noti- 

fication of removal furnished to him by means of the is- 
suance of Civil Service Commission Form 50. 
on He was not allowed reasonable time to answer charges 


against him, and to furnish affidavits in support of his answer. 





3 


He was wilfully denied the opportunity to examine witnesses 


or to be represented by counsel of his choice. 
The charges against plaintiff were so vague, indefinite and 
general as to deprive plaintiff of the opportunity to prepare 
an intelligent defense. | 
There was no such charge made against the plaintiff as 
would promote the efficiency of the service. 
The causes assigned for discharge of the plaintiff were 
wholly false, arbitrary and capricious, and without founda- 
tion in fact, and no hearing has ever been had thereon, but 
the discharge of plaintiff was ordered by his superior, one 
Mandeville C. Frost, the Commissioner of Public Safety, 
Government of Guam, United States Department of the In- 
terior, an officer of the Government of the United States, 
without investigation and wholly upon the basis of dictatorial. 
410 powers which said Frost conceived himself to possess. 

7. Plaintiff appealed to the United States Civil Service Commission, 
as he was entitled to do under the aforementioned Veteran's Preference 
Act, but said Commission on July 2, 1951 failed and refused to entertain 
his appeal, ruling that plaintiff was not an employee of the Gove rnment 
of the United States within the meaning of said Veteran's Preference Act, 
and said ruling was contrary to the evidence and contrary to the law. 

8. Continuously since his discharge from the service of the Govern- 
ment on May 12,1951, until the present time, plaintiff has been willing 
and able to discharge the duties of the position from which he was dis- 
charged, and has’ so informed his superior officers in such employment. 
Plaintiff has pursued his administrative remedies continuously from the 
time of his discharge to the present, having appealed to the Secretary of 
the Interior, and to the United States Civil Service Commission and from 
the decision of the United States Civil Service Commission to the Board 
of Appeals and Review of the United States Civil Service Commission, and 


has fully exhausted all his administrative remedies and presently has no 
| 
| 


remedy available to him except resort to this Court. 
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9. Plaintiff avers that the United States Civil Service Commission 
erred in its ruling that he was an employee of the Government of Guam 
by reason of a contract into which he entered on September 25,1950, as 
the aforesaid contract was entered into by plaintiff in the belief that he 
was contracting with the Government of the United States, further says 
that if said contract operated to make him an employee of the Government 
of Guam, as a separate governmental entity, it is of no force and effect 
as it was induced by fraud and mistake, in that: 

A. One Robert Kloske, who was then and at all times an officer 
and employee of the United States Government and of the De- 
partment of the Interior thereof, fraudulently induced plaintiff 
to execute said contract by means of representations made by 
said Kloske, he well knowing them to be false, that the con- 
tract was one for renewal of plaintiff's employment with the 
United States Government, and was a necessary administrative 
device to permit authorization to be made for travel which the 

411 plaintiff was then preparing to undertake. 

B. Said Kloske, well knowing that plaintiff would not enter into a 

contract which terminated his existing employment with the 





Government of the United States, deliberately and fraudulently 





misrepresented to plaintiff that said contract would not have 





such effect, when said Kloske well knew that his statements 








were not true, or not knowing whether or not such statements 





were true, nevertheless made them with a reckless disregard 
for their truth. 
C. Plaintiff was entitled, and hada right, to rely upon the 








4) 


representation of said Kloske, thus falsely made, in that said 
Kloske, as Assistant Personnel Director for the United 








States Department of the Interior on the Island of Guam, } 
had a duty to inform employees under his jurisdiction as to “ 
their employment status in a forthright and truthful manner, . 





and plaintiff relief thereon to his great detriment and dis- 


advantage, surrendering thereby valuable rights which he 





+) : 
would not otherwise have yielded had he known the true 
facts, knowledge of which he could only have obtained from 
said Kloske. | 

D. Said Kloske, if not acting fraudulently, was mistaken as to 

the nature and import of the contract, which he prevailed 
upon plaintiff to sign, by reason of reference therein to the 
United States and its laws, and mistakenly believed that he 
was entering into said contract with plaintiff on behalf of 
the United States, and plaintiff was similarly mistaken upon 
the same facts, and was further mistaken in believing, as 
he had a right to do, that said Kloske was qualified to act 
as Assistant Personnel Director for an agency of the United 
States Government and thus properly advise employees of 
such Government as to their status, when in fact said Kloske 
was not so qualified. ! 

Wherefore, the premises considered, plaintiff respectfully prays: 

1. That the process of this Court issue requiring the defendant to 
appear and answer to the exigencies of this complaint. : 

412 2. That an order be entered herein declaring that plaintiff was 
illegally discharged from his employment as Fire Marshal, Departiient 
of Civil Police, Government of Guam, United States Department of the 
Interior, and that said discharge is without any legal force and effect. 

3. That an order be entered herein directing the defendants to re- 
store plaintiff to the position from which he was illegally discharged on 
May 12,1951, and to all rights, privileges and benefits appertaining to 
said position with the same standing in all respects as he would have had 
except for such illegal discharge. i 

4. That an order be entered herein rescinding the contract of 
September 25, 1950, to which plaintiff was a party, by reason of fraud and 
mistake in its execution, insofar as it operated to constitute an agree- 
ment of employment between plaintiff and the Government of Guam, as an 


entity separate from the Government of the United States, but not otherwise. 





6 
5. And for such other and further relief as to the Court shall 


seem just and proper. 


/s/ Norman A. Peltier 
[Verification and JURAT dated May 21, 1954] 


[Filed September 12, 1955] 
ANS WER TO AMENDED COMPLAINT 
First Defense 
The amended complaint fails to state a claim upon which relief 
may be granted. 
Second Defense 
The amended complaint fails to include as parties the Govern-_. 
ment and proper officials of the Island of Guam who ought to be parties 
if complete relief is to be accorded. 
Third Defense 
The Court has no jurisdiction over the parties involved in this 
action since itis essentially a suit against the Government of Guam 
and its officials and this Court has no jurisdiction over them. 
Fourth Defense 
The Court has no jurisdiction over the subject matter of this 
complaint because it is essentially a suit against the United States to 
which the United States has not consented. 
Fifth Defense 
The amended complaint is barred by laches. 
424 Sixth Defense 
Answering the numbered paragraphs of the amended complaint, 
defendants aver: 
1. Defendants are not required to answer the allegations of para- 
graph 1 of the complaint. 7 
2. Defendants are without information or knowledge sufficient to 
form a belief as to the truth of the allegations contained in paragraph 2 
of the amended complaint. 





3. Admitted. | 

4. Defendants are without information or knowledge sufficient to 
form a belief as to the truth of the allegations contained in paragraph 4 
of the amended complaint. i 

5. Denied. Defendants aver that in March 1949, plaintiff received 
an excepted appointment for duty with the Department of the Navy on the 
Island of Guam; in January 1950, by an intra-agency transfer, plaintiff 
was transferred to the Naval Government of Guam, and on June 25, 1950, 
in accordance with Executive Order 10077, providing for the transfer 
from the Navy to the Department of the Interior, responsibility for the 
administration of Guam, plaintiff became an employee of the Department 
of the Interior. Defendants further aver that in August 1950, by the enact- 
ment of the Organic Act of Guam (48 U.S.C. 1421, et seq.) Guam became 
an unincorporated territory; and that on September 25, 1950, plaintiff exe- 
cuted with the Government of Guam, a "renewal employment agreement; 
authorization for employment and travel" under which plaintiff served 
until April of 1951, when he was notified by the Commissioner of Public 
Safety, Government of Guam, that he was being terminated for cause. 

6. Defendants are without knowledge or information sufficient to 
form a belief as to the truth of the allegations contained in paragraph 6 of 
the amended complaint. : 

7. Admitted. | 

8. Defendants are without knowledge or inform ation sufficient to 
form a belief as to the truth of the allegations eonlamed. in paragraph 8 of 
the amended complaint. 

425 9. Defendants are without knowledge or information sufficient to 
form a belief as to the truth of the allegations contained | in paragraph 9 of 
the amended complaint. ! 

WHEREFORE defendant, having fully answered the allegations con- 


tained in the amended complaint, demand judgment together with the 


costs of this suit. 


/s/ Leo A. Rover 
United States Attorney * * * 
[Certificate of Service | ! 





413 [Filed March 18, 1955] 


REQUEST FOR ADMISSIONS UNDER RULE 36, 
FEDERAL RULES OF CIVIL PROCEDURE, 


To: Hon. Douglas McKay, 

Secretary of Interior, 

Hon. Philip Young, 

United States Civil Service Commission, 

Hon. George M. Moore, 

United States Civil Service Commission, 

Hon. Frederick J. Lawton, 

United States Civil Service Commission, 

c/o United States Attorney for the District of Columbia, 

United States Court House, Washington, D. C. 

The Plaintiff, Norman A. Peltier, requests the defendants, 
Douglas McKay, Philip Young, George M. Moore, and Frederick Lawton, 
in accordance with Rule 36, Federal Rules of Civil Procedure, to make 
the following admissions for the purpose of this action only, and subject 
to all pertinent objections as to admissibility, which may be interposed 
at the trial; 

That each of the following statements is true; 

1 (a) On March 10, 1949 Plaintiff Norman A. Peltier was em- 
ployed by the Navy Department as a Safety Inspector. 

1 (b) Said Norman A. Peltier was assigned by the Navy Depart- 
ment for duty at the Naval Supply Center, Guam, M.I. 

1(c) Exhibit A, annexed hereto, is a correct copy of the agree- 
ment between the Navy Department and said Norman A. Peltier relating 

414 to the said employment. 
1 (d) The facts stated in Exhibit A, annexed hereto, are correct. 
1 (e) Exhibit B, annexed hereto, is a correct copy of the official 





personnel action in the files of the United States Civil Service Commis- 





sion evidencing such appointment. 

1 (f) The facts stated in Exhibit B annexed hereto, are correct. 

2 (a) On June 25, 1950 Norman A. Peltier was transferred from the 
Naval Government of Guam, United States Navy Department, to the De- 


partment of Interior. 





9 : 
2(b) Exhibit C, annexed hereto, is a correct copy of the notifi- 


| 
cation of personnel action filed with the United States Civil Service Com- 


mission evidencing such transfer. | 

2(c) The facts stated in Exhibit C, annexed hereto, are correct. 

2(d) Robert E.Kloske whose signature appears on ‘Exhibit Cas 
Assistant Director of Personnel was then an employee of the Navy De- 
partment. | 

2 (e) Said Robert E.Kloske subsequent to preparing said form, 
annexed as Exhibit C hereto, was transferred to the Departm ent of Interior. 

2 (f) Said Robert E. Kloske was an employee of the! ‘Department of 
Interior on September 25, 1950. ! 

2(g) Said Robert E. Kloske was an Assistant Director of Personnel 
for the Department of Interior on said date. 

2 (h) Said Robert E. Kloske has been an employee of the Depart- 
ment of Interior continuously since his transfer from the Navy Department 
until the present date. : 

3 (a) Exhibit D, annexed hereto, is a correct copy of the notifica- 
tion of personnel action delivered to plaintiff terminating his employment 
with the Department of Interior on May 12, 1951. : 

3 (b) The facts stated in Exhibit D are correct. _ 

3 (c) Albert C. Slaughter was an employee of the Department of 
Interior on May 11, 1951. | 

4(a) Mandeville C. Frost was an employee of the Department of 
Interior on May 11, 1951. 7 

415 4(b) Mandeville C. Frost has been an employee of the Department 
of Interior continuously since May 11, 1951. 

5 (a) The Office of Territories is a branch of the cad of 
Interior. | 

5 (b) The same office or branch existed in the Department of 
Interior continuously between August 1, 1950 and May 12, 1951. 

5 (c) Said office or branch during such period had a sub-division 
known as Government of Guam. | 


/s/ John Henry Fallon, 
Attorney for Plaintiff, 
[Certificate of Service ] 2022 Nichols Avenue, S. E. 
Washington 20, D. C.. 
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EXHIBIT A TO REQUEST FOR ADMISSIONS 


EMPLOYMENT AGREEMENT AND TRAVEL AUTHORIZATION 
MARE ISLAND NAVAL SHIPYARD, 
Vallejo, California 


416 [Filed March 18, 1955] AIR TRANSPORTATION 
65 pounds Baggage Allowed if 
Traveling via Military Air 
Transportation Service 


TO: PELTIER, Norman A. Date: 3-10-49 


SUBJECT POSITION Safety Inspector, CAF-7, PD 3163, 
' Naval Supply Center, Guam, MI., ComMarianas 
Bxceples Gppeimunest = dian. 050529Z Oct 48 $3727.20 per annum 
REFERENCES 
{a} NCPI 240 
(b) Standardized Govt. Travel Regulations,as amended, NCPI 240.11-Encl.9 
(Rev.I, Amend. 1) 


1. You are hereby appointed to the above-mentioned position under the 
provisions of Civil Service Commission Rule VI, Section 6.1. 


2. This appointment is made with the understanding that you will serve 
for a period of 12 months or such part thereof, as your services may be 
necessary. 


La 


3. Transportation Requests are attached for rail transportation from 
not necessary, 


or nearest convenient transportation point, to 
Transportation from that point to San Francisco, California, will be furnished 
via government air transport. 


4. You will report to the Transient Civilian Personnel Office, Room 330, 
Federal Office Building, Civic Center, San Francisco, California, for passage 
to your duty station for further assignment. All baggage should be checked to 
San Francisco. 


5. In accordance with Ref (b), you will be allowed the following in lieu 
of actual subsistence expenses: 


$4.00 per diem for a period not to exceed the usual time of rail travel 
between the two points designated in paragraph 3. A per diem allow- 
ance of $7.00 from the time of leaving the continental United States 
until arrival at your duty station. If commercial boat transportation 
is furnished, no subsistence expenses will be allowed as ticket in- 
cludes subsistence. No claim may be submitted for reimbursement 

of any gratuituous fees or tips of any kind. If Government boat trans- 
portation is furnished, $2.00 per diem while on board Governne nt 
«rensrort, except that no reimbursement will be made for cost of 
subsistence while on board naval vessel when subsistence is furnished 
by Navy general mess. 


In the event you are delayed through no fault of your own while en- 
route awaiting transportation to your duty station beyond the continental limits 
of the United States, you will be allowed per diem in lieu of actual subsistence 
expenses as follows: 


$4.00 per diem while in travel status and awaiting transportation in 
the continental limits of the United States. 


Tranaportation Offacers at the time of layover. 
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$7.00 per diem while in travel status beyond the continental limits 
of the United States. ! 


6. The cost of this travel shall be charged to the ee 
"Miscellaneous Expenses, Navy," Subhead 1, Allotment No. 28277. 


7. In accordance with Section 7 of Public Law 600-79th Congress, approved 

2 Aug. 1946, you are entitled to expenses of transportation of your immediate 
family and household goods and effects from place of your actual residence at 
time of appointment to your duty station. However, authorization for the trans- 
portation of your immediate family must be secured from the commanding offi- 
cer of your duty station and is subject to the availability of funds and housing 
accommodations. At the present time you are restricted to shipment of articles 
which are necessary at your duty station and not exceeding 300:pounds. 


8. Your retention in the service is contingent upon your good behavior 
and satisfactory service. It must be clearly understood that continuance in your 
position and rate of pay will depend upon satisfactory demonstration of your 
ability to perform the duties of the position for which you are being appointed. 

If your services do not prove satisfactory, you will be subject to reassignment. 
Your failure to accept such adjusted rating will be considered a violation of this 
appointment and employment agreement. The rate of pay under which you are 
hereby appointed is subject to such readjustment as may occur at any time during 
the period of your employment incident to the promulgation of a revised schedule 
of wages, or by law. Should you vacate this position without authority, be dis- 
charged for cause, or should your resignation be accepted before the expiration 
of the period of this contract, or such part thereof as your services may be 
necessary, you will be required to reimburse the Navy Department for the cost 
of transportation, traveling expenses, transportation of your dependents and 
cost of shipment of household effects, and return transportation to the United 
States will not be furnished. The period of this contract will begin from the date 
of departure from the United States. Upon the completion of the above-mentioned 
service, or as soon thereafter as practicable, you will be furnished transporta- 
tion and subsistence, as specified herein, allowed shipment of household effects 
and transportation of dependents, subject to the approval of the commanding 
officer of your duty station and the availability of funds, to the place from which 
appointed and allowed travel time enroute from your duty station to the port of 
disembarkation in the United States, provided that the selection of an indirect 
passage for convenience shall not increase the amount of travel time for which 
you will be paid. Failure to avail yourself of return transportation when offered 
will be construed as a waiver of your right to such transportation. 


9. During the period of this agreement should unforeseen emergency 
arise in the nature of serious illness or death of a member of your immediate 
family (father, mother, husband, wife or children) which requires your immediate 
presence in continental United States, your commanding officer is authorized, 
providing verification of the actual need for your return is established to his 
satisfaction, to terminate your employment without prejudice and furnish you' 
with transportation to the nearest port in the United States at Government ex- 
pense. The commanding officer shall request in the usual manner verification 
of the existence and extent of the emergency by the American Red Cross, or 
other equally appropriate source. 


10. Should your health become so impaired through no fault of your own 
during the period of this employment as to justify the head of the establishment 
to recommend your return to the United States, based upon examination and re- 
port of a medical officer of the Navy, you will be returned a : the expense of the 


! 
' 
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Government. However, any pre-existing ailment or disability which was not 
disclosed prior to entering on duty will not constitute the basis for a medical 
discharge after entering on duty. 


11. Your appointment is approved with the understanding that you do not 
by such appointment acquire a Civil Service status, or except as otherwise au- 
thorized become eligible for any other position or duties. 


~ ot 
YS Apt: (2 2dlon 
MARTIN R. ADEN 
Employment Superintendent 


I hereby accept this appointment and APPOINTEE'S SIGN URE 
agree to the terms contained therein. 4/ Pym lt. /plten 


DATE 
17 March 1949 
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NAVY DEPARTMENT | 
[Filed March 18, 1955. ] | 


> EXHIBIT B TO REQUEST FOR ADMISSIONS 


Ls Name NORMAN A. PELTIER 


This is to notify you that the following action has been taken concerning 
your employment, subject to the provisions on the reverse side hereof, para- 















graphs 
idee 2. Nature Excepted Appointment (Administrative) & Change in PD Number 
of Action 
ee 3. Effective 23 March 1949 ! 
Date 
3a. To be Paid for ! 
_ Annual leave: Period Days Hours 
| 
| a ea ae Ne a, eS, Se Sar a 
« From To | 9. C.S.C.Report No. 
4, Occupational Safety Inspector 10. C.S. C.or other 
e Title CAF-7 | Authority: 
$3727.20 p/a base pay i C.S.C.-Rule VI 
5. Class and eee | 
nay: rate or $ 931.80 Terr. Post Diff. | Schedule A!-VII 
grade and salary 11. Appropriation: 
, one : oi ae To 
6. Dept. or other unit Administrative MBSA 
| Division Industrial Relations 12, Date of Birth 
: Section or shop Safety | 3 May 1908 
Other Inspection Unit 13. St'd Form 61 Ex'd 
» | Date 
Check No. 23 Mar 1949 
1+! T 
ts Headq't'rs cas — Center, 14, Birthplace 
a eS Boston, Mass. 
! 1 . - LY 
8. Dep'tm'tal or field Field 15. Veteran's Pre- 
we ! ference 
5-Point 
xX 
> 16. Sex M 
17, Gov't.Serv. Yes. 
18, Eff. Rating 
o ' Entrance Good 
20. Specific Pos. Description No. Position Allocated by AWCO, 14th 
| Vacancy Old 3163 Real. Naval District, 17 December 1948 
New 1500 x 
REMARKS: Subject to Satisfactory Investigation : 
Territorial Post Differential effective - 1 April 1949 _ 
1790803 A . 
Reporting Date: 0417 1 April 1949 Q\ 





d..dn BRECHT, LCDR(SC)USN 


OFFICIAL PERSONNEL ACTION (Field) ‘Administrative Officer 





14 EXHIBIT C 
To Request for Admissions 
Form Approved 


Standard Form 50 (6 part) 7 
U.S. C.S.C. October 1946 NAVY DEPARTMENT Budget Bureau No. 50-R064 
[Filed Mar. 18, 1955] Notification of Personnel Action 


1. NAME (Mr.-Miss-Mrs. -First-Middle Initial-Last)| 2. Date of 
i Action No. 


Mr. Norman A. Peltier 25 Jun '50 
his is to notify you of the following action affecting your employment subject to provisions on 


reverse, pa 
5. NATURE OF ACTION (use standard terminology) 6. Effective } 7. Civil Service or Other 


Inter-agency transfer CATEGORY "C" 25 an *50 ngefea g° i ) posi- 


Fire Marshal . Position Title 


GS-9, $4600. 00 per annum Saruied. Grate 
Plus TPD $1150. 00 per annum  Saleey 


Department of Interior 

Government of Guam 

Department of Civil 
Police 


Naval Government of Guam ! a 
an : . Organizational 
Department of Civil Police Designations 


Guain, M.I. . Headquarters Guam, M.1. 


ix | Field . Field or Dept'l. |[x]Field Departmental 


13. REMARKS 


/s/ Robert E. Kloske 
ROBERT E. KLOSKE 


Asst. Director of Personnel 


| 14. Signature or Other Authentication 
15. Veteran's Preference ! 16. Position flassification Action 


None} 5 Pt. 10 Point WWII WWI Other New | Vice |I.A. | Real. 
ae wl 


19. Rein 20. Subject to C.S. 21. Date of Oath R2. Legal Resic | 
lia Retirement Act (Accessions only dence 
(Yes --ylg) ‘boston, Mass. 





| | 
15 Exhibit D To Request For Ad- 


Standard Form 50 (6.part) _ Fort ig gipRrea 
U.S. €.S.C. October 1946 United'States Department of the Interior pacer Bureau No. 50-R064 
[Filed Mar. 18, 1955] GOVERNMENT OF GUAM | 
Notification of Personnel Action 
tt. ‘NAME (Mr. -Miss-Mrs. -First-Middle Initial-Last)| 2. Date of | 3. Journal or |4. DATE 
‘mona No. 











Mr. Norman A. Peltier 


This is to notify you of the following action affecting your employment Subject to provisions on 
reverse, par. 
5.’ NATURE OF ACTION (use standard terminology) 


Removal. CATEGORY "'C" 





















6. Effective ; 7. Civil Service or Other 
B ‘Legal Authority 





Fire Marshal 






GS-9, $4600. 00 per annum 


. ice, d 
Plus TPD $1150. 00 per annum 9. Service, Grade 


Salary 












\ 


Department of Interior 
Government of Guam 
Dept. of Public Safety 
Fire Division 
Guam, M.L 












. Organizational 
Designations 









. Headquarters 


12. Field or Dept'l. 1F eld Departmental | 














Ags REMARKS 
A lump sum payment will be made for any annual leave to your credit 
as of the date of separation. ! 


Your removal is effected in accordance with Commissioner of Public 
Safety letter dated 12 April 1951. 


/s/ Albert c. Slaughter 
ALBERT C, SLAUGHTER, 


Director of Personnel 
14. Signature or Other Authentication 











/ 15. Veteran's Preference 16. Position Classification Action 






19. Appropriation 
From: 
10% 


20. Subject to C.S. 
Retirement Act 


(Yes -yeP) 







Boston, Mass. 
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[Filed June 6, 1955] 


ANSWER OF DEFENDANTS TO REQUEST FOR ADMISSIONS 
PURSUANT TO RULE 36, FEDERAL RULES OF CIVIL PRO- 


CEDURE 





1(a) Denied. The plaintiff was employed by the Department of the 
Navy as a Safety Inspector effective March 23, 1949, as evidenced by 
Exhibit "B" attached to the Request for Admissions. 

1(b) through 1 (f) Admitted. 

2(a) through 2(c) Admitted. 

2(a) Denied. Robert E. Kloske became an employee of the De- 
partment of the Interior as of the start of business on June 25, 1950. 

2(e) Denied. Robert E. Kloske was transferred to the Depart- 
ment of the Interior prior to preparing the form referred to. The form 
was prepared on June 25, 1950. 

2(f{) Admitted. 

2(g) Denied. On September 25,1950 Robert E. Kloske was Acting 
Director, Labor Department, Government of Guam. 

2(h) Denied. Robert E. Kloske's position with the Government of 
Guam, Department of the Interior, was abolished on January 30,1951; 
he was next appointed on March 12,1951 as a Position Classifier, Depart- 
ment of the Interior, National Parks Service, Washington, D. C. 

3(a) Exhibit 'D" is a correct copy of Notification of Personnel 
Action delivered to the plaintiff terminating his employment with the 
Government of Guam, Department of the Interior. The form notice used 


in this case was undoubtedly a part of the supply on hand used by the De- 


421 partment of the Interior before conversion of civil employment acti- 





vities under the jurisdiction of the Government of Guam. It is for this 
reason, it would seem, that the Notification of Personnel Action, Form 50, 
bears in its caption the name of the United States Department of the In- 
terior. It should be borne in mind that upon the enactment of the Organic 
Act of Guam on August 1, 1950, there was established a civil government 
for Guam independent of the United States Civil Service; that thereafter, 

on September 25,1950, plaintiff having completed his initial tour of duty 





17 | 
as an employee of the Department of the Interior, was offered and ac- 
cepted employment with the Government of Guam. Thus, it can be seen 
that as employment contracts of the off-shore island group expired, em- 
ployees were either terminated, or were transferred from the Depart- 


ment of the Interior to the Civil Government of Guam. : 


3(b) Answered above. | 
3(c) Denied. From August 22,1950, at least to September 77,1951, 


Albert C. Slaughter was continuously employed as the Director of Labor 


and Personnel, Government of Guam. 

4(a) Admitted. 2 

4(b) Denied. During this period Mr. Mandeville C. Frost was still 
an employee of the Department of the Interior serving out the balance of 
time under his employment agreement. Upon the expiration of his contract, 
on October 15,1951, Frost resigned. It further appears from the civil 
service records that Mr. Frost, on March 3,1952, was reemployed by the 
Department of the Interior, Fish and Wildlife Service, Washington, DB, Ga 

5(a) The statement is correct except that the word "branch" might 
better be "bureau". : 

5(b) Admitted. 3 

5(c) Denied. The Government of Guam is not now and has never 
been a subdivision of the Office of Territories or of the Department of the 
Interior. It is a separate entity, created by Act of Congress (48 U.S.C. 
1421), and it is not an agency of the Federal Government. For adminis- 

trative purposes, for a limited period subsequent to the date of 
approval of the Guam Organic Act (August 1, 1950) employees of the 
Government of Guam were regarded as Federal employees, but the 
Government of Guam was not during such period an agency of the 
Federal Government. i 


/s/ Leo A. Rover 
United States Attorney * * * 
| 


[Certificate of Service ] | 
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[Printer's note: Plaintiff's Exhibit #2 
designated for printing appears herein 
as Exhibit A to Request for Admissions, 
J. A. 10] 


[Printer's note: Plaintiff's Exhibit #3 
designated for printing appears herein 
as Exhibit C to Request for Admissions, 
J. A, 14] 


[Filed Aug. 21, 1958] PLAINTIFF'S EXHIBIT NOS. 


4A, B&C 


GOVERNMENT OF GUAM 
AGANA 


April 4, 1951 
Mr. Norman Peltier 
Fire Marshall 


Department of Public Safety 
Government of Guam 


Dear Mr. Peltier: 


Your services are being terminated at the close of business 
April 12,1951 for the following reasons: 


1. Conduct unbecoming a supervisory employee of the Govern- 
ment of Guam in dealing with the following subordinate employees: 
Vincente G. Benavente 


J. S. Aguon 

J. T. Quinata 
A. G. Camacho 
D. R. Rosario 
J. S. A. Rivera 
J. B. Duenas 
F. I. Ulloa 

J. P. Quitugua 
R. C. Guerrero 


2. Civil Service investigation, Case Serial No. 12-50 31954, re- 


vealed unfavorable information concering your suitability as a Govern- 
ment employee. 
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3. Confidential files of U.S. Army revealed unfavorable infor- 
mation concerning your suitability as a Government employee. 

4. Failure to accept instructions and comply with established 
regulations. : 

In accordance with established personnel procedures you may 
appear before me on or before April 11,1951 for a hearing to show cause 
why this action should not be taken. You may produce witnesses at this 
time who have actual knowledge of the facts stated in the charges. 

For your further information I am enclosing a copy of the appeal 
procedure for the Government of Guam. i 
Sincerely yours, 


| 
/s/ M. C. Frost 
Commissioner of Public Safety 


Enclosure 


October 19, 1950 
GOVERNMENT OF GUAM MEMORANDUM NO, 19-50 
Subject: Grievance Appeals Board; establishment of | 
In keeping with the principles of sound personnel administration 
and until such time as the Legislature enacts a merit system for the 
territory of Guam, there is hereby established a Grievance Appeals Board 
whose duty it shall be to conduct a hearing upon any grievance that may 


arise throughout the course of an individual's employment. The Grievance 


Appeals Board shall be composed of the following named persons: 


Manuel Lujan 
Special Assistant to the Governor 
Chairman 


Jesus Santos 
Administrative Officer 
Public Works Department 
Member 


Robert S. Lawrence 
Administrative Assistant 
Department of Education 
Member 
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Robert E. Kloske 

Assistant Director of Personnel 
Department of Labor 

Secretary 


The Board shall meet upon call of its Secretary as often as may be 
necessary to resolve any grievance presented with a minimum of delay, 
being guided by Civil Service rules and regulations insofar as possible. 
The Secretary shall be without vote whenever the Grievance Appeals 
Board is in session. The Secretary shall have the duty of acting solely in 
an advisory capacity to both members of the Board, Chairman of the 
Board, and to the employee whose grievance is being heard. 

Grievances submitted to the Board for its consideration shall be in 
writing and must be forwarded via the employee's immediate supervisor 
and his department head. Upon receipt, the supervisor and the depart- 
ment head shall place an appropriate endorsement on the grievance indi- 
cating any and all facts which may be of assistance to the Board in attempt- 
ing to reach a satisfactory solution that is acceptable both to manage- 
ment and the employee. Upon completion of review of the facts presented, 
the Board will inform the employee in writing of its decision. 

In the event that the employee is not Satisfied with such decision he 
may in turn appeal the decision to the Governor. The Governor will 
evaluate the facts in question transmitting his reply to the employee which 
shall either uphold the decision of the Board or otherwise resolve the 
grievance. 


/s/ Carlton Skinner 
Governor of Guam 


7 
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[Filed Aug. 21,1958] : 
PLAINTIFF'S EXHIBIT NOS. 5A & B 


GOVERNMENT OF GUAM 
AGANA 


April 12, 1951 


Mr. Norman Peltier 
Fire Marshall 
Government of Guam 


Dear Mr. Peltier: 


This office has received a letter from Crain and Phelan, Attorneys 
and counselors at law, regarding my letter of charges to you dated April 
4,1951. For your information the Government of Guam is following estab- 
lished U.S. Government procedures for separation in accordance with 
the Federal Personnel Manual. : 

This is to advise you that in accordance with Section 9.102 of the 
Federal Personnel Manual you are hereby given fourteen days from date 
of receipt of this letter to file a written answer with supporting affidavits 
to the following charges: 


as Your dismissal of employee Ignacio R. Rivera on March 
22,1951 without charges or authority to do so. 


Ze Your suspension of Vicente G. Benavente, Acting Asst. 
Fire Chief without charges or authority to do so. 


2. Your making abusive statements and accusations about the 
following subordinate employees causing them to file 
charges against you: 3 


Vicente G. Benavente 
J. S. Aguon ! 
J. T. Quinata : 
A. G. Camacho : 
D. R. Rosario 
J. S. A. Rivera 
J. B. Duenas 
F, I. Ulloa 

J. P. Quitugua 
R. C. Guerrero 





4. Notification by U.S. Civil Service Commission Investigation 
Division, Case No. 12-50 31954, that your investigation re- 
vealed unfavorable information concerning your suitability 
as a Government employee. : 
| 
| 
ee 
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5. Confidential files of U.S. Department of the Army revealed 


unfavorable information concerning your Suitability as a 
Government employee. 


6. Your failure to comply with and to prepare a complete in- 
ventory of Fire Division equipment not later than February 
2,1951. On February 6, 1951 an incomplete inventory was 
delivered to the Office of the Commissioner. To date no 
complete inventory has been prepared and submitted by you. 


In accordance with the Veterans Preference Act you are entitled to 
30 day notice, therefore, you are hereby notified that as of the close of 
business May 12,1951 I propose to terminate your services. This letter 
supersedes my letter of April 4,1951 in view of your veterans preference. 

You are also advised that you are not entitled to an examination 
of witnesses nor is any trial required. The Government of Guam does 
have a Grievance Appeal Board and you are entitled to appeal this action 
to this board. For your information I am enclosing a copy of the pro- 
cedure to be followed in filing an appeal with this board. 

Sincerely yours, 


/s/ M. C. Frost ‘hee 
Commissioner of Public Safety 





[Printer's note: Plaintiff's Exhibit #7 

designated for printing appears herein 

as Exhibit D to Request for Admissions, 

J. A. 15] 7 
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PLAINTIFF'S EXHIBIT 8A, B&C 
[Filed Aug. 21, 1958] 


UNITED STATES CIVIL SERVICE COMMISSION 
WASHINGTON 25, D.C. 


October 8, 1951 


Mr. Norman A. Peltier 
c/o Honorable Leverett Saltonstall 
United States Senate 


Dear Mr. Peltier: ! 
Further reference is made to your appeal to the Commission under 


| 


Section 14 of the Veterans' Preference Act of 1944, as amended, relative 
to an alleged removal from a position with the U.S. Department of the 
Interior, Government of Guam, effective May 12, 19 51. 

The Commission's investigation of your appeal discloses that you 
received an excepted appointment to a position with the Navy Department, 
Naval Supply Center, Guam, M.I., on March 23, 1949; that on January 1, 
1950, you received an intra-agency transfer to the Naval Government of 
Guam; and that on June 25,1950, you were transferred from the Navy 
Department, Naval Government of Guam, to the Department of the Interior, 
Government of Guam, in the position of Fire Marshal. ! 

On August 1,1950, the President approved the Organic Act of 
Guam, Public Law 630, 81st Congress, which provided a civil govern- 





ment for Guam independent of the Federal civil service. ‘Under date of 
September 25,1950, you signed a "Renewal Employment Agreement; 
Authorization For Employment and Travel" with the Government of Guam 
for the position of Fire Marshal, Department of Civil Police, Govern- 
ment of Guam. This renewal agreement or contract, a copy of which is 
in the Commission's appeal file, clearly specified that you were accepting 
employment with the Government of Guam. There is nothing in the Sep- 
tember 25th agreement that states or implies that you would continue as 
an Interior Department employee on detail to the Government of Guam. 

As you are aware, the reason for the signing of the September 25th agree- 
ment was the fact that you had completed your term of service under the 


contract that you had held during your Interior Department employment. 


eee 
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From the foregoing it is evident that your act of signing the September 
25,1950, agreement or contract operated to terminate your employment 
with the Department of the Interior and commence your employment with 
the Government of Guam. 

In your appeal you have placed considerable emphasis on a memoran- 
dum directed to you by the Acting Director of Personnel, Manuel U. Lugan, 
under date of January 18,1951. A study of the January 18,1951 memoran- 
dum indicates that it was directed to you in error and could have no effect 
upon your employment status at that time. This view, incidentally, is 
supported by the opinion of the Acting Governor of Guam, R.S. Herman, 
as indicated in his letter of September 13,1951, in the Commission's ap- 
peal file. The wording of the January 18,1951, memorandum evidences 
that it was meant for application only to Interior Department employees 
who were at that time serving out uncompleted contractual terms on the 
basis of agreements or contracts made with the Department. At that time, 
however, you had completed the contract under which you served in the. 
Interior Department and had signed a new agreement or contract with the 
Government of Guam. Obviously, the statements in the January 18,1951, 
memorandum were not meant for you as an employee of the Guam Govern- 
ment and could not be applied to you. 

It is quite evident from the information in the Commission's appeal 
file that during the period with which we are concernedin your case, confusion 
existed with respect to personnel matters on Guam. It is quite possible that 
this confusion resulted in misinformation being given to you which erron- 
eously led you to believe that your employment with the Department of the 
Interior had continued. 

An examination of the Organic Act of Guam and of your agreement 
or contract of September 25, 1950, permits of no other decision than that 
there existed no Federal position with the Interior Department on Guam 
that you could have been the incumbent of at that time. On September 25, 
1950, no agency of the Interior Department existed on Guam in which you 
could have occupied the position of Fire Marshal. Consequently, there can 
be no other conclusion but that you were an employee of the Government of 


_ Guam subsequent to September 25, 1950. 
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In your appeal you have directed attention to the statement in the 
April 12,1951 letter of Mr. M.C. Frost, Commissioner of Public Safety, 
Government of Guam, that you are entitled to the benefits of Section 14 
of the Veterans' Preference Act. You have also directed attention to the 
fact that the Standard Form 50, Notification of Personnel Action, relative 
to your removal on May 12,1951, reads that you were an employee of the 
Department of the Interior. There can be no argument that in the face of 
such statements, your belief that you were an employee of the Interior 
Department when dismissed is entirely reasonable. Nevertheless, such 
statements cannot operate to alter the facts as they exist. Your employ- 
ment status is governed by the agreement or contract under which you 
served and erroneous statements of the type indicated cannot have the 
effect of changing such status. : 

Under all of the facts and circumstances of your case it does not 
appear that you were a preference eligible employee within the meaning of » 
Section 2 of the Veterans' Preference Act at the time of your dismissal on 
May 12,1951. Hence, you are not entitled to the benefits of Section 14 of 
the Act in connection with such dismissal and your appeal to the Commis- 
sion cannot be entertained. : 

No further appeal from this decision will be entertained unless it is 
submitted to the Commissioners, U.S. Civil Service Commission, 
Washington 25, D.C., within seven (7) days after the receipt of this de- 
cision. Notification of the further appeal should be given to this office in 
order that the file of the case may be transmitted to the Commissioners. 
Regulations provide that the Commission's Board of Appeals and Review 
will review the record on the appeal and grant a hearing in its discretion. 
If a hearing is desired, a specific request for such hearing should be made 
at the time of the further appeal, and substantial reasons stated for its 
necessity. Pertinent evidence and representations in writing should be sub- 


mitted with the appeal to the Commissioners. | 


Very truly yours, 


/s/ Alfred Klein 
Chief Law Officer 
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PLAINTIFF'S EXHIBIT 22-A, B&C 


To: Norman A. Peltier, Fire Marshal, GS-9, $4600.00 per annum | 
(Plus TPD $1150. 00 per annum), Dept. of Civil Police, Govt. 
of Guam 

Subj: Renewal Employment Agreement; Authorization for Employ- 
ment and Travel 

Ref: {a} Standardized Government Travel Regulations, as amended * 


he You are hereby tendered a renewal agreement for 24 months or such 
part thereof as your services may be necessary in the above position, 
effective the date you leavefrom San Francisco, California by surface or 


air. Your travel from the United States is to begin on or before: 


2. You will be allowed 300 pounds of baggage when traveling by ship 
and 65 pounds by air. 
3. While enroute from the United States you will be carried as ina 
duty status on the rolls of your duty station for the usual time consumed 
in travel, and will be paid at the hourly rate or per annum rate of pay for 
your position, as indicated for those days which are within the adminis- 
trative work week. Your records will be carried by the Governor of Guam 
of your duty station. The selection of an indirect route for your conven- 
ience shall not increase the amount of travel time for which you will be 
paid. 
4. (Before proceeding to your home) you will contact the Records and 
Accounts Department to make reservations for your return to your duty 
station at the time your approved leave will expire, and plan your arrival 
at the port of embarkation accordingly. That office will furnish you sur- 
face or air transportation to your duty station, whichever is more con- 
venient to the Government. 
CAUTION: The date of your departure should be on or before the 
expiration of your approved leave. Your failure to report for return 
transportation by the time scheduled may result in your removal 
for abandonment of position. Any request for an extension of the 
period of authorized leave must be submitted to your activity in ad- 
vance of the expiration of authorized leave, and must specify the 
reason for the desired extension. Should your annual leave expire 
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prior to the date of your departure from the United States, you will 


be carried on the rolls in a leave without pay status. 
3. If your point of hire is beyond San Francisco, California, and if you 
are not authorized travel by automobile, the Records and Accounts Office 
will issue the necessary transportation to return you to San Francisco en- 
route to your duty station as indicated below and the same will be noted 
hereon: : 


(a) Necessary commercial rail transportation, : including 
Pullman is authorized from Not Necessary to San 
Francisco, California. T/R No. (complete rail routing, 


date and estimated cost). | 


As it is more economical and more advantageous to the 

United States, you are authorized to travel by privately- 
owned automobile from Not Necessary to sal Francisco, 
California. 


If transportation is authorized by privately owned automobile, you will be 


allowed 7¢ per mile via the most direct route to the port of entry from 


but not to exceed cost of first-class common carrier including Pullman 


accomodations. When traveling with dependents, their names and ages 


should be included in the travel voucher. | 

6. If commercial ship or air transportation is furnished, no subsis- 
tence expenses will be allowed as ticket includes subsistence. While in a 
travel status within the continental United States, you will be allowed 
$6.00 per diem in lieu of actual subsistence expenses not to exceed the 
usual time consumed in travel between these points by common carrier, 
except that no per diem will be allowed if travel is via commercial air 

as ticket includes subsistence. | 

i In the event you are delayed through no fault of your own while en- 
route awaiting transportation to your duty station beyond the continental 
limits of the United States, you will be allowed $6. 00 per diem in lieu of 
actual subsistence expenses while in travel status and awaiting transporta- 
tion in the continental United States. You will be required to show that the 
delay in travel was not for personal reasons and was cause by circum- 
stances beyond your control before payment of your per diem claim will 
be made. Written statements as to the cause and duration of delay in travel 


must be secured from Transportation Officers at the time of layover. 





| 
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8. Upon your return to Guam, you are instructed to submit a claim 
for travel expenses from your point of hire to your duty station. The De- 
partment of Labor will supply you with the necessary forms. 
9. In accordance with Public Law 600, 79th Congress, approved 
2 August 1946, you are entitled to expenses of transportation of your 
immediate family and household goods and effects from place of your 
actual residence at time of original appointment to your duty station. 
However, authorization for the transportation of your immediate family 
must be secured from the Governor and is subject to the availability of 
housing accommodations. 
10. The cost of this travel shall be charged to General Fund, Govern- 
ment of Guam 1951. 
11. While this renewal is to the position shown on the first page hereof, 


you are subject to transfer or reassignment at the discretion of the 


Governor to any position for which you are qualified and eligible within 


the geographic area at any time during the period of this agreement pro- 
vided there is no reduction in your pay. The rate of pay under which you 
are hereby appointed is subject to such adjustment as may occur at any 
time during the period of your employment by operation of law, including 
Statutory enactment, promulgation of a revised schedule of wages or by 
reallocation of your position by competent classification authority. 

12. Upon completion of the! period of service specified in this agreement, 
you may exercise the option of accepting return transportation as soon as 
available thereafter or you may continue to serve in the same position or 
in any position to which reassigned or transferred for a longer period pro- 
vided your services are needed. In the event you are continued in employ- 
ment after the expiration of the period of service provided above, you may 
apply for return transportation at any time and the same will be provided 
as soon as practicable. After the termination of the period specified above, 
should you resign for the purpose of remaining overseas or should you be 
removed for cause, return transportation will be offered at the earliest 
practicable time thereafter and failure on your part to accept will con- 
stitute a waiver of your right to such transportation under the provisions 
of this agreement. At any time after your specified service has expired 
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you will be furnished transportation and subsistence, as specified herein, 


allowed shipment of household effects and transportation of dependents to 
the place from which appointed and allowed travel time enroute from your 
duty station to the port of disembarkation in the United States, provided 
that the selection of an indirect passage for your convenience shall not 
increase the amount of travel time for which you will be paid. 

13. During the period of this agreement should unforeseen emergency 
arise in the nature of serious illness or death of a member of your im- 
mediate family (father, mother, husband, wife, or children) which requires 
your immediate presence in continental United States, the Governor is au- 
thorized, providing verification of the actual need for your return is estab- 


lished to his satisfaction, to terminate your employment without prejudice 





and furnish you with transportation to the nearest port in the United States. 
The Governor shall request in the usual manner verification of the exis- 
tence and extent of the emergency by the American Red Cross or other 
equally appropriate source. : 

14. Should your health become so impaired through no fault of your own 
during the period of this employment as to justify the head of the establish- 
ment to recommend your return to the United States, based upon examina- 
tion and report of a medical officer, you will be returned at the expense of 
the Government to the place from which recruited. : 

15. I, the undersigned, do hereby accept employment with the Govern- 
ment of Guam, and in consideration of the transportation and subsistence 
provided by the Government of Guam from beginning point of travel to duty 
station, I agree to fulfill the terms of this employment agreement. 

16. Further, I, the undersigned, do hereby agree that if I fail to fulfill 
the terms of this employment agreement by resigning, vacating the position 
without authority or if Iam removed for cause before the expiration of the 
period of this agreement, I will, upon demand, repay to the Government of 
Guam a sum of money equivalent to that expended by the Government of 
Guam for my transportation and subsistence and transportation of depen- 
dents and cost of shipment of household effects, if involved, from beginning 
point of travel to duty station, and I authorize the Government of Guam to 
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withhold any final pay due me to apply against or to liquidate any indebted- 
ness arising from a violation of this employment agreement. Further, I 
understand and agree that in this event return transportation to the United 


States at Government expense will not be furnished. 
Witness my hand and seal this 25th day of Sept. 1950 at Agana, 
Guam. 


/s/ Norman A. Peltier 
(Signature of Appointee) 


17. The Government of Guam, through its representatives, does hereby 
agree that it will have no further claims on the appointee for the funds ex- 
pended under this agreement if the appointee fulfills the terms of this em- 
ployment agreement, or is involuntarily removed without delinquency or 
misconduct from employment by the action of the Government at any time 
subsequent to the date of entry on duty at duty station. 

For the Governor: 


/s/ Robert E. Kloske 
Asst. Director of Personnel 


PLAINTIFF'S EXHIBIT NO. 23 

MEMORANDUM January 18, 1951 
To: Mr. Norman A. Peltier, Dept. of Public Safety 
From: Director of Personnel 
Subject: Guam Government employees who receive TPD 

Changes in pay schedules probably give rise to more rumors--and 
rumors of rumors--than any other one governmental activity. The pre- 
paration, recommendation, and enactment of the new compensation law 
for the Government of Guam employees has had the same result. 

The new law is an attempt to install a personnel pay plan which 
will introduce the accepted methods of governmental pay, with the modifi- 
cations which are necessary for local conditions. Out of the total Govern- 
ment of Guam employment of approximately 1600, there are now 97 who 
were recruited from the Mainland or Hawaii and who are, thus, qualified 
to receive the territorial post differential. All ofthese persons are em- 
ployed under contract which specifies most of the terms and conditions of 
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their employment and contains an expiration clause. 


You are one of the 97 persons who is covered by contract in this 
fashion. The recently enacted law specifically states that no salaries 
will be reduced as a result of its enactment. The Government of Guam 
will continue to observe the terms of your contract until its expiration, 
at which time you will be eligible to negotiate a new contract under the 
terms of the new law, which, in most cases, will then be possible without 
any reduction in your present total compensation. : 

The Government of Guam is recommending to the Interior Depart- 
ment that all personnel now under contract as off-island recruitments and 
receiving TPD be considered as bound by a contract with the Interior De- 
partment, which details them to serve with the Government of Guam. 

Persons who wish to negotiate a new contract with the Government 
of Guam may do so with the Personnel Office and it is suggested that they 
see Mr. Slaughter. The advantages of this are that the new pay law may 
provide some upward revision of the salary scale for some positions in the 
off-island recruitment group. It also has the advantage that it would appear 
to establish the employee as in the employ of the local government and, 
thus, not an employee of the Federal Government in accordance with In- 
ternal Revenue Act of 1950. : 


Persons who wish to remain under their present contracts and 


consider that they were employed. by the Interior Department for detail 
to the Government of Guam may do so. The advantage to this would be that 
if they had substantial Federal Civil Service, they could continue to make 
retirement payments and would feel that their Federal Civil Service re- 
mained unbroken. The disadvantage of this would be that it would appear 
to be an election by the employee to be considered a Federal employee 
under the Internal Revenue Act of 1950 and, therefore, subject to income 
tax for the calendar year 1950, if such tax remains applicable. 

The Personnel Office will assume that unless an employee requests 
execution of a new contract with the Government of Guam he wishes to be 
considered an employee under contract with the Interior Department. 


/s/ Manuel U. Lujan, 
Acting Director of Personnel. 
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To: Director of Labor and Personnel I request an interview. 
From: I wish to remain in my 
(Signature) present status. 
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Standard Form 50 (6 part) Form Approved 
U.S. C.S.C. October 1946 NAVY DEPARTMENT Budget Bureau No. 50-R064 


NOTIFICATION OF PERSONNEL ACTION 
1. NAME (Mr.-Miss-Mrs. -First-Middle Initial-Last)} 2. Date of | 3. Journal or|/4. DATE 


Action No. 
Mr. Russell P. Mungen 


This is to notify you of the following action affecting your employment subject to provisions on 
reverse, par. 
5. NATURE OF ACTION (use standard terminology) 6. Effective } 7. Civil Service or Other 


1 eke 50 Legal Authority 


Separation - Transfer 


Marine Terminal Superintendent 8. Position Title 


GS-1115-10, $5000.00 per annum 
Pius TPD 1200.00 


. Service, Grade 
Operations Department Salary 
Waterfront Division 


U. S. Naval Supply Depot 
Guam, M. I. . Organizational 
Designations 


. Headquarters 


. Field or Dept'l. ||x|Field Departmental 
13. REMARKS 


This separation effected in accordance with Standard Form 50 from 
Government of Guam, dated 11-13-50. 


Latest official efficiency rating - "Excellent". 


/s/ F.E. Norton 

F. E. NORTON 

Acting Industrial Relations Off. 
14. Signature or Other Authentication 


15. Veteran's Preference 16. Position, GAgepiticgiion Action 


21. Date of Oath R2. Legal Resic 
g (Accessions only dence 
To: (Yes Yeo) Florida 





33 Plaintiff's Exhibit No. 25 
‘Form Approved 
NHAXXODEPAR PARE K ! “ 
Budget Bureau No. 50-R064 


United States Department of the Interior 
GOVERNMENT OF GUAM 
NOTIFICATION OF PERSONNEL ACTION 


Standard Form 50 (6 part) 
U.S.C.S.C. October 1946 










Mr. Russell P. Mungen 
This is to notify you of the following action affecting your employment s 
reverse, par. 
5.. NATURE OF ACTION (use standard terminology) 

Inter-agency transfer & Promotion. 
CATEGORY "Cc". 




















‘ubject to provisions or 





Civil Service or Other 
‘Legal Authority 


"Sch A 6. 101(h) posi- 

















Marine Terminal Supt. . Position Title 






GS-12, $6400. 00 per an. 
Plus TPD $1600. 00 per 
annum 


GS-10, $5000. 00 per annum 
| Plus TPD $1200. 00 per annum 





. Service, Grade 
Salary 







Department of Interior 
Government of Guam 
Department of Comm. 
(Commercial Port) 







Operation Department 
Waterfront Division 
Naval Supply Depot 





. Organizational 
Designations 







. Headquarters 










Guam, M. I. Same 





i 
. Field or Dept'l. ||x|Field Departmental | 
13. REMARKS ; 


In accordance with the provisions contained on page R1-37, Chapter 
Rl of the FPM it is requested that the Official Personnel Folder 
of Mr. Mungen be transmitted to the Department of Labor, 

y Government of Guam. | 





/s/ Carlton Skinner 
CARLTON SKINNER, 
Governor of Guam 


14. Signature or Other Authentication 


Of EM ENSD 11S? New EDS 098 


| ul 
: 


21. Date of Oath R2. Legal Resi- 
(Accessions only dence | 


8-23-49 | Florida 





15. Veteran's Preference 


None} 5 Pt. 
ioe ws weal 


19. Appropriation 


Lis 18. 
Sex | Race From: 
M Wie 























20. Subject to C.S. 
Retirement Act 

(Yes -- No) 
Yes 









To: 
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PLAINTIFF'S EXHIBIT 26A & B 
GOVERNMENT OF GUAM 
AGANA 
13 November 1950 
EMPLOYMENT AGREEMENT 
Le This appointment is made with the understanding that you will serve 
a period of 24 months or such part thereof as your services may be 
necessary. 
2. Your retention in the service is contingent upon your good behavior 
and satisfactory service. It must be clearly understood that continuance 
in your position and rate of pay will depend upon satisfactory demonstra- 
tion of your ability to perform the duties of the position for which you are 
being appointed or transferred. If your services do not prove satisfactory, 
you will be subject to reassignment. Your failure to accept such adjusted 
rating will be considered a violation of this appointment and employment 
agreement. The rate of pay under which you are hereby appointed is sub- 


ject to such readjustment as may occur at any time during the period of 


your employment incident to the promulgation of a revised schedule of 


wages for the Naval Establishment or by law. 

3. Upon completion of the above-mentioned service, or as soon there- 
after as practicable and in accordance with the Comptroller General's 
Decision, B-37105 of 18 October 1943, you will be furnished transporta- 
tion to St. Petersberg, Florida and allowed subsistence expenses in ac- 
cordance with the Standardized Government Travel Regulations, and 
allowed shipment of household effects and transportation of dependents at 
Government expense, if involved. You will be considered in a duty status 
until arrival on the coast of the United States. 

4. During the period of this agreement should unforeseen emergency 
arise in the nature of serious illness or death of a member of your im- 
mediate family (father, mother, husband, wife or children) the Governor is 
authorized, providing verification of the actual need for your return is 
established to his satisfaction, to terminate your employment without pre- 
judice and furnish you with transportation to the nearest port in the United 
States at Government expense. The Governor shall request in the usual 
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manner verification of the existence and extent of the emergency by the 
American Red Cross or other equally appropriate source. 
D- Should your health become so impaired through no fault of your own 
during the period of this employment as to justify the head of the establish- 
ment to recommend your return to the United States, based upon examina- 
tion and report of a medical officer, you will be returned at the expense 
of the Government. | 
6. Should you vacate your position without authority, be discharged 
for cause or should you resign before the expiration of 24 months from 
the date you enter upon duty or such part thereof as your services may be 
necessary, you will not be furnished return transportation to the United 
States at Government expense, and transportation of your dependents and 
shipment of household effects at Government expense, if| involved, will not 
be allowed. ! 
Ts In accordance with Public Law 600 - 79th Congress, approved 2 
August 1946, you are entitled to expenses of transportation of your im- 
mediate family and household goods and personal effects from Guam. 
However, authorization for the transportation of your immediate family 
must be secured from the Governor and is subject to the availability of 
housing accommodations. : 
8. I, the undersigned, do hereby accept employment with the Govern- 
ment of Guam and I agree to fulfill the terms of this ere and em- 
ployment of agreement. | 
9. Further, I, the undersigned, do hereby agree that if I fail to fulfill 
the terms of this appointment and employment agreement, I will, upon 
demand, repay to the Government of Guam a sum of money equivalent to 
that expended by the Government of Guam for the cost of shipment of house- 
hold effects and transportation of dependents, if involved, from beginning 
point of travel to duty station, and I authorize the Government of Guam to 
withhold any final pay due me to apply against or to liquidate any indebted- 
ness arising from a violation of this appointment and employment agree- 
ment. : 
WITNESS my hand and seal this 13th day of November, 1950 at 


Agana, Guam. /s/ Russell P. Mungen 
(Signature of Appointee) 
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10. The Government of Guam, through its representatives, does hereby 


agree that it will have no further claims on the appointee for the funds ex- 


pended under this agreement if the appointee fulfills the terms of this 
appointment and employment agreement, or is involuntarily removed with- 
out delinquency or misconduct from employment by action of the Govern- 
ment of Guam at any time subsequent to the date of entry on duty at duty 
station. 


/s/ Albert C. Slaughter 
ALBERT C. SLAUGHTER, 
Director of Personnel. 
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Standard Form 50 (6 part) ‘Form Approved 


U.S.C.S.C. October 1946 Budget Bureau No. 50-R064 
GOVERNMENT OF GUAM | 
Form Guam Govt 50 : | 


; NO ’ ATION _OF RSONK 
1. NAME (Mr.-Miss-Mrs. -First-Middle Mnitial- Last) 








Mr. Russell P, Mungen -26- 
This is to notify you of the following action affecting sue employment subject to provisions or: 
reverse, par. 









nage Authority 
Public el ps ist Sam 









Marine Terminal Supt. - Position Title 





R-81, $7176. 00 per 
annum 
Plus TPD, $1794. 00 


per annum 


R-35, $6552. 00 per annum 
Plus TPD, $1638.00 per annum 





. Service, Grade 
Salary 






Government of Guam . Organizational 








" : Same 
Department of Commerce Designations | 
Commercial Port 
| 
Guam, M. I. Same 
. Headquarters | 
4x Field Departmental] 12. Field or Dept'l. Field Departmental 


This action is subject to all applicable laws, rules and regulations. 





/s/ Albert C. Slaughter 
ALBERT C. SLAUGHTER 


14. Si reo} entication 


"| 18. REMARKS i | 
| 
| 
| 
| 


15. Veteran's Preference 16. Position Classification Action 



















| 
None} 5 Pt. 10 Point WWII WWI Other | 
er | 
Fi. 19. Appropriation | 20. Subject to C.S. 21. Date ot Oath P2. Legal Resi- 
Sex news From: Retirement Act (Accessions only dence | 
To: (Yes -- No) 


Mit W 















Standard Form GGL-2 ee 
Government of Guam | Plaintiff's Exhibit No. 28 
RENEWAL 
EMPLOYMENT AGREEMENT 

Russell P. Mungen St. Petersburg, Florida 

Name Foint of recruitment 
Marine Terminal Supt. R-35, $6552. 00 per annum, plus 
Position in which employed 25% TPD 

Pay range and salary 
Commercial Port, Department of Date of departure from West 
Commerce Coast to Guam (1-31-52) 

Department in which employed Effective date of employment 


ie This appointment is made with the understanding that you will serve 
for a period of 24 months or such part thereof as your services may be 
necessary. 

2. Your retention in the service is contingent upon your good behavior 

and satisfactory service. It must be clearly understood that continuance 

in your position and rate of pay will depend upon satisfactory demonstra- 

tion of your ability to perform the duties of the position for which you are 
being appointed. Your failure to comply with these requirements will be 
considered a violation of your appointment and employment agreement. 

3. Upon completion of the above-mentioned service, or as soon there- 
after as practicable, you will be furnished transportation to your original 
point of recruitment. 

4. Transportation to Guam and return will be provided at the expense 

of the Government. 

3. Should you vacate your position without authority, be discharged 

for cause or should you resign before the expiration of 24 months from the 
date you enter upon duty or such part thereof as your services may be neces- 
Sary, you will not be furnished return transportation to your original point 

of recruitment at Government expense. Further, the Government of Guam 

is authorized to withhold any final pay due you to apply against or to liqui- 
date any indebtedness arising from a violation of this employment agree- 
ment. 

6. During the period of this agreement should an unforeseen emergency ‘~% 
arise in the nature of serious illness or death of a member of your im- | 
mediate family (father, mother, husband, wife or children) which requires 





ee 
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your immediate presence in St. Petersberg, Florida, the Director of 
Personnel is authorized, provided verification of the actual need for your 
return is established to his satisfaction, to terminate your employment 
and furnish you with transportation to your original point of recruitment 
and allow subsistence at Government expense. The Director of Personnel 
shall request in the usual manner verification of the existence and extent 
of the emergency by the American Red Cross, or other equally reliable 
source. : 
Te Should your health become so impaired through no fault of your own 
during the period of this employment as to justify the Director of Personnel 
to recommend your return to your original point of recruitment, based 
upon examination and report of a medical officer, you will be returned at 
the expense of the Government. : 

Witness my hand and seal this 27th day of November, 1951 at Agana, 
Territory of Guam. | 


/s/ Russell P.. Mungen 
Signature of Appointee 


8. The Government of Guam, through its representatives, does hereby 
agree that it will have no further claims on the appointee for the funds ex- 
pended under this agreement if the appointee fulfills the terms of this em- 
ployment agreement, or is involuntarily removed without delinquency or 
misconduct from employment by the action of the Government at any time 
subsequent to the date of entry on duty at duty station. | 
CERTIFIED TO BE A TRUE COPY: 


/s/ S. C. Flores /s/ Albert C. Slaughter 
Chief, Personnel Employment Director of Personnel 
and Records Division. | 
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Plaintiff's Exhibit No. 29 


EMPLOYMENT AGREEMENT AND TRAVEL AUTHORIZATION 
MARE ISLAND NAVAL SHIPYARD, Vallejo, California 
TO: MUNGEN, Russell P. DATE: 6-16-49 
SUBJECT POSTION: Ship Loading Specialist, CAF-9, PD 1744, 
; Operation Department, Naval Supply Center, Guam, 
Epeeplod Appomunent M. I, , OIR-250;jem SL 20 May 49 $4479.60 per annum 








REFERENCES 


(a) NCPI 240 
(b) Standardized Gov. Travel Regulations, as amended, NCPI 240. 11-Encl.6 





1. You are hereby appointed to the above-mentioned position under the provisions 
of Civil Service Commission Rule VI, Section 6.1. 

2. This appointment is made with the understanding that you will serve for a 
period of 12 months or such part thereof as your services may be necessary. 

3. Transportation Requests are attached for trail transportation from St. 
Petersberg, Florida, or nearest convenient transportation point, to San Francisco, 
California. Transportation from that point to San Francisco, California, will be fur- 
nished via government air transport. 

_ 4. You will report to the Transient Civilian Personnel Office, Room 105, Federal 
Office Building, Civic Center, San Francisco, California, for passage to your duty 
station for further assignment. All baggage should be checked to San Francisco. 


5. In accordance with Ref (b), you will be allowed the following in lieu of actual 
subsistence expenses: 


$6.00 per diem for a period not to exceed the usual time of rail travel be- 
tween the two points designated in paragraph 3. A per diem allowance of 
$7.00 from the time of leaving the continental United States until arrival at 
your duty station. If commercial boat transportation is furnished, no sub- 
Sistence expenses will be allowed as ticket includes subsistence. No claim 
may be submitted for reimbursement of any gratuitous fees or tips of any 
kind. If Government boat transportation is furnished, $2.00 per diem while 
on board Government transport, except that no reimbursement will be made 
for cost of subsistence while on board naval vessel when subsistence is fur- 
nished by Navy general mess. 


In the event you are delayed through no fault of your own while enroute awaiting 
transportation to your duty station beyond the continental limits of the United States, 
you will be allowed per diem in lieu of actual subsistence expenses as follows: 


$6.00 per diem while in travel status and awaiting transportation in the 
continental limits of the United States. 


$7.00 per diem while in travel status beyond the continental limits of the 
United States. 


You will be required to ‘show that the delay in travel was not for personal reasons 
and was caused by circumstances beyond your control before payment of your per diem 
claim will be made. Written statements as to the cause and duration of delay in travel 
must be secured from Naval Transportation Officers at the time of layover. 


6. The cost of this travel shall be charged to the appropriation, "1701803 
Maintenance BuSandA 1950, Allotment No. 10010. 


7. In accordance with Section 7 of Public Law 600-79th Congress, approved 2 
August 1946, you are entitled to expenses of transportation of your immediate family 


Pe 
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' and household goods and effects from place of your actual residence at time of appoint- 
' ment to your duty station. However, authorization for the transportation of your im- 


mediate family must be secured from the commanding officer of your duty station and 


' is subject to the availability of funds and housing accommodations. At the present time 


you are restricted to shipment of articles which are necessary at vere duty station and 
not exceeding 300 pounds. 


8. Your retention in the service is contingent upon your good nihavies and satis- 


_ factory service. It must be clearly understood that continuance in your position and 
- rate of pay will depend upon satisfactory demonstration of your ability to perform the 


duties of the position for which you are being appointed. If your services do not prove 
satisfactory, you will be subject to reassignment. Your failure to accept such adjusted 


| rating will be considered a_ violation of this appointment and employment agreement. 
' The rate of pay under which you are hereby appointed is subject to such readjustment 
' aS may occur at any time during the period of your employment incident to the pro- 


' mulgation of a revised schedule of wages, or by law. Should you vacate this position. 


without authority, be discharged for cause, or should your resignation be accepted be- 


| fore the expiration of the period of this contract, or such part thereof as your serv- 
_ ices may be necessary, you will be required to reimburse the Navy Department for 
the cost of transportation, traveling expenses, transportation of your dependents and 


cost of shipment of household effects, and return transportation to the United States 


' will not be furnished. The period of this contract will begin from the date of departure 


from the United States. Upon the completion of the above-mentioned service, or as 
soon thereafter as practicable, you will be furnished transportation and subsistence, 
as specified herein, allowed shipment of household effects and transportation of de- 


_ pendents, subject to the approval of the commanding officer of your; duty station and 


the availability of funds, to the place from which appointed, and allowed travel time 
enroute from your duty station to the port of disembarkation in the United States, pro- 
vided that the selection of an indirect passage for your convenience shall not increase 
the amount of travel time for which you will be paid. Failure to avail yourself of re- 
turn transportation when offered will be construed as a waiver of your right to such 
transportation. | 


9. During the period of this agreement should unforeseen emergency arise in the 
nature of serious illness or death of a member of your immediate family (fat..er, mother, 
husband, wife or children) which requires your immediate presence in continental 
United States, your commanding officer is authorized, providing verification of the actual 
need for your return is established to his satisfaction, to terminate your employment 
without prejudice and furnish you with transportation to th. nearest’ ‘port in the United 
States at Government expense. The commanding officer shall request in the usual 
manner verification of the existence and extent of the emergency by; the American Red 
Cross, or other equally appropriate source. 


10. Should your health become so impaired through no fault at your own during 
the period of this employment as to justify the head of the establishment to recommend 
your return to the United States, based upon examination and report of a medical offi- 
cer of the Navy, you will be returned at the expense of the Government. However, any 
pre-existing ailment or disability which was not disclosed prior to entering on duty 
will not constitute the basis for a medical discharge after entering on duty. 


11. Your appointment is approved with the understanding that you do not by such 
appointment acquire a Civil Service status, or except as otherwise authorized become 
eligible for any other position or duties. 


MARTIN R. ADEN 
Employment Superintendent 


I hereby accept this appointment and § APPOINTEE'S SIGNATURE DATE 
agree to the terms contained therein. / 27 June 1949 


s/ Russell P. Mungen 2 
12ND-MI 1246 3631-MINS 4-6-49-16M 





, 38 January 18, 1951 
MEMORANDUM Plaintiff's Exhibit No. 30 


To: Mr. Russell P. Mungen, Commercial Port 
From: Director of Personnel 
Subject: Guam Government employees who receive TPD 


Changes in pay schedules probably give rise to more rumors--and 
rumors of rumors--than any other one governmental activity. The pre- 
paration, recommendation, and enactment of the new compensation law 
for the Government of Guam employees has had the same result. 

The new law is an attempt to install a personnel pay plan which will 
introduce the accepted methods of governmental pay, with the modifications 
which are necessary for local conditions. Out of the total Government of 
Guam employment of approximately 1600, there are now 97 who were re- 
cruited from the Mainland or Hawaii and who are, thus, qualified to re- 
ceive the territorial post differential. All of these persons are employed 
under contract which specifies most of the terms and conditions of their 
employment and contains an expiration clause. 

You are one of the 97 persons who is covered by contract in this 
fashion. The recently enacted law specifically states that no salaries will 
be reduced as a result of its enactment. The Government of Guam will 
continue to observe the terms of your contract until its expiration, at 
which time you will be eligible to negotiate a new contract under the terms 
of the new law, which, in most cases, will then be possible without any 
reduction in your present total compensation. 

The Government of Guam is recommending to the Interior Depart- 
ment that all pexsonnel now under contract as off-island recruitments and 
receiving TPD be considered as bound by a contract with the Interior De- 
partment, which details them to serve with the Government of Guam. 

Persons who wish to negotiate a new contract with the Government 
of Guam may do so with the Personnel Office and it is suggested that they 
see Mr. Slaughter. The advantages of this are that the new pay law may 
provide some upward revision of the salary scale for some positions in the 
_ off-island recruitment group. It also has the advantage that it would ap- 
pear to establish the employee as in the employ of the local government and, 
thus, not an employee of the Federal Government in accordance with 
Internal Revenue Act of 1950. 
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Fersons who wish to remain under their present contracts and 
consider that they were employed by the Interior Department for detail 
to the Government of Guam may do so. The advantage to this would be that 
if they had substantial Federal Civil Service, they could continue to make 
retirement payments and would feel that their Federal Civil Service re- 
mained unbroken. The disadvantage of this would be that it would appear 
to be an election by the employee to be considered a Federal employee 
under the Internal Revenue Act of 1950 and, therefore, subject to income 
tax for the calendar year 1950, if such tax remains applicable. 





The Personnel Office will assume that unless an employee re- 
quests execution of a new contract with the Government of Guam he wishes 
to be considered an employee under contract with the Interior Department. 


/s/ Manuel U.; Lujan, 
Acting Director of Personnel. 
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To: Director of Labor and Personnel ___f request an interview. 


From: — wish to remain in 
may present status. 


Signals 


| 





[ Filed August 21, 1958] Plaintiff's Exhibit No. 31 
GENERAL SERVICES ADMINISTRATION 


Federal Records Center 
1724 Locust Street 
St. Louis 3, Missouri 


Date: Dec. 22, 1955 
Mr. Norman A. Peltier In Reply Refer to: 6RCSR-3 


Hotel Manager Annapolis Re: PELTIER, NORMAN A. 
Washington 5, D. C. DOB: 5-3-08 | 


xXx Official transcript of Civilian Federal Employment as contained 


in records maintained in the Federal Records Center is shows on the re- 
verse side. 


Official transcript of WPA, FERA, CWA or NYA seeetae as con- 
tained in microfilm records in the custody of FRC is shown on the reverse 
side.Rules covering creditability of such service are contained in Chapter 
R5, Federal Personnel Manual. 
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Official Personnel Folders for the Agency concerned have been 
destroyed subsequent to microfilming. The official transcript of service 
shown on the reverse side was taken from microfilm maintained at the 
Federal Records Center. 


Correspondence enclosed for appropriate disposition. 


There is no record of official personnel folder for this employee 
having been received at this Center. If your records indicate that the 
folder has been forwarded here, please advise date of shipment and 
whether the name as shown above is entirely correct. 


Records indicate folder was sent to your office on: 


/s/ M. D. Davis 
Chief, 
Reference Service Branch 


OFFICIAL TRANSCRIPT OF EMPLOYMENT 


Action Effective Position, Grade 
Date and Salary Agency and Location 


Temporary 4-1-46 Safety & Security War, ASF, Ordnance De- 
Appointment Chief, CAF-9, partment,Benicia Arsenal, 
$3640 P/A Benicia, California 


Termination 3-3-48 Security Chief, ns 
(Displacement- Port Captain, 

position filled by person with CAF-9, $4149.60 P/A 
Competitive Status) 


Excepted 3-23-49 Safety Inspector Navy, Naval Supply Cen- 
Appointment CAF-7, $3727. 20 ter, Guam, M.I. 
(Schedule A-1-7. ) P/A 


Intra-Agency 1-9-50 Same Navy, Naval Government 
Transfer of Guam. 


Inter-Agency 6-25-50 Fire Marshall, GS-9, Interior, Government of 
Transfer $4600. 00 P/A Guam, Department of Civil 
(By Executive Order. ) | Police. Guam, M.I. 


Termination 9-24-50 Same sid 
(Unsuitability for Federal " 
employment. ) 
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[Filed Aug. 21, 1958] Plaintiff's Exhibit No. 32 
GENERAL SERVICES ADMINISTRATION 


Federal Records Center 
1724 Locust Street 
St. Louis 3, Missouri 
Date: Jan. 3, 1956 
Nonwan X. Belttes In Reply Refer iia 6RCSR-3 
Hotel Manager Annapolis ! 
Washington 5, D. C. Re: PELTIER, Norman A. 
DOB: 5/3/08 ! 
Official transcript of Civilian Federal Employment as contained in 


records maintained in the Federal Records Center is shown on the reverse 
side. 


Official transcript of WPA, FERA, CWA or NYA service as con- 
tained in microfilm records in the custody of FRC is shown on the reverse 
side. Rules covering creditability of such service are contained in Chap- 
ter R5, Federal Personnel Manual. | 

Official Personnel Folders for the Agency eganesen have been de- 
stroyed subsequent to microfilming. The official transcript of service 
shown on the reverse side was taken from microfilm maintained at the 
Federal Records Center. 


i 


Correspondence enclosed for appropriate disposition. 


| 
There is no record of official personnel folder for this employee 
having been received at this Center. If your records indicate that the 
folder has been forwarded here, please advise date of shipment and 
whether the name as shown above is entirely correct. 


Records indicate folder was sent to your office on: 


XX Records show Termination 9/24/50, to accept employment with the 
Government of Guam, U.S. Department of Interior, Government of Guam, 
Guam, Marianas, Islands. ! 


Inasmuch as the Government of Guam maintained their own personnel 
records, it is suggested you direct your inquiry to Honorable Ford Q. 
Elvidge, Government of Guam, U.S. Department of inlevion, Guam, 
Marianas Islands. 


*. M. D. Davis 
Chief, | 
JO/hk Reference Service Branch 
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[Filed Aug. 21, 1958] Plaintiff's Exhibit No. 33 


UNITED STATES FILE COPY 
DEPARTMENT OF THE INTERIOR Surname: 
OFFICE OF TERRITORIES 
Washington 25, D. C. 


Mr. J. E. Beckman 

Chief, Service Record Division 
Civil Service Commission 
Washington 25, D. C. 


In accordance with the request contained in your letter of March 
25, 1954, file DS. A:KVC:fl, there is enclosed a copy of the Standard 
Form 50 issued for Mr. Norman A. Peltier, terminating his services 
as a federal employee. 
If we can be of further assistance in this matter, please do not 
hesitate to let us know. 
Sincerely yours, 


/s/ J. M. Vidi 
Personnel Officer 


Enclosure 


JMVidi: mk 
8-18-54 
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Filed August 21, 1958] Plaintiff's Exhibit No. 33A 


Standard tei 50 United States Department of the Interior Form Approved 
U.S.C. S.C. October 1946 Budget Bureau No. 50-R064 
,; GOV ERNMENT OF GUAM 


NOTIFICATION OF PERSONNEL ACTION 
1. NAME (Mr. -Miss-Mrs. -First-Middle Initial-Last)| 2. Date of 


3. Journal or|4. DATE 
pmetion No. 








Mr. Norman A. Peltier 7-26-54 


This is to notify you of the following action affecting your employment subject to provisions or 
reverse, par. | 
5. NATURE OF ACTION (use standard terminology) | 6. Effective ;7. Civil Service or Other 
-TERMINATION (to accept employment with Legal Authority 
the Government of Guam) ! 


























9-24-50 COR 


Fire Marshal. 8. Position Title 7 


GS-9, $4600. 00 per annum . Service, Grade 
Plus TPD, 1150.00 " " Salary 


Department of the Interior . Organizational 
Government of Guam Designations ! 
Department of Civil Police ! 


Guam, M. L | 
. Headquarters ; 


12. Field or Dept'l. {|x| Field Departmental | 





1 
ee This action is subject to all applicable laws, rules, and regulations 


and may be subject to investigation and approval by the United States Civil 
‘Service Commission. The action may be corrected or cancelled if not in ac- 
cordance with all requirements. 
Leave records transferred to the Government of Guam. 

"This form 50 is submitted by the Acting Director of Labor and Personnel of the 
territory of Guam in accordance with the request in the letter of June 14, 1954 
from William C. Strand, Director, Office of Territories, Department of the In- 
terior, addressed to the Governor of Guam. The only files in this office pertain- 
ing to Norman A. Peltier are those files of va Charles M. Earl, Jr. 
his service with the territorial government of Acting Director oi : Lakor a and Per. 


Guam and file formerly kept while he was an 77 Simiatuke or ot 


LP MmMNnLOVver O ne NAVa OVE rNnmMen 8 am 
A 


or Other Authentication 


16. PogpPa aay ication Action 



















17. 18. 19. Appropriation 20. Subject to C.S. 
Sex | Race From: Retirement Act 
W 


(Yes -- Ved 


21. Date of Oath 
(Accessions only 





p2. Legal Resi- | 
dence 


To: Boston, Mass. 





48 FILE COPY 
[Filed Aug. 21, 1958] Plaintiff's Exhibit No. 33B 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF TERRITORIES 

Washington 25, D. C. 


Air Mail 
Hon. Ford Q. Elvidge 


Governor of Guam April 7, 1954 
Agana, Guam 


My dear Governor Elividge: 
The Civil Service Commission has asked that they be furnished 


a copy of the Form 50 terminating Norman A. Peltier's services as a 


Federal employee on Guam. 

In a letter dated October 8, 1951 from the Chief Law Officer of 
the Civil Service Commission, September 25, 1950 was established as 
the date on which Mr. Peltier's employment with the Government of 
Guam began. A fanfold should, therefore, be issued dropping Mr. 
Peltier from the rolls as a Federal employee effective close of business 
September 24, 1950. 

There is attached a sample copy of the Form 50 which should be 
issued terminating Mr. Peltier’s services as a Federal employee. It 
would be appreciated if you would have a set of these forms completed, 
inserting additional necessary information, and after your signature on 
same forward the Civil Service Commission copy to this Office in order 
that we may comply with their request. One additional copy of the Form 
should be forwarded for our records. 

Sincerely yours, 


/s/ William C. Strand 
Director 


Enclosure 

Copy to: Secretary Lewis 
JMVidi:mk 

April 5 





Plaintiff's Exhibit No. 33C 
FILE: DS. A:KVC:fl 
UNITED STATES CIVIL SERVICE COMMISSION 


BUREAU OF DEPARTMENTAL OPERATIONS 
Washington 25, D. C. 


[ Filed August 21, 1958] 


Personnel Officer 

Office of Territories 

U.S. Department of the Interior 

Washington 25, D. C. 

Dear Sir: ! 

In order to complete the service record of Mr. Norman A. Peltier, 
date of birth May 3, 1908, since we have no Standard Form 50, please 
advise us on what date and for what reason his employment with your 
Department on Guam was terminated. He was transferred from Navy De- 


partment to Interior on June 25, 1950. 


The date and file symbols on this inquiry should be cited in your 


response. 
Sincerely yours, 


/s/ J. E. Beckman, Chief 
Service Record Division 


Plaintiff's Exhibit No. 34 


UNITED STATES CIVIL SERVICE COMMISSION 

SERVICE RECORD DIVISION . 

WASHINGTON 25, D.C. s,.uary 19, same 
STATEMENT OF FEDERAL SERVICE __ 


Notice to individuals - This record should be preserved - Additional 
copies of service histories can not be furnished due to limited personnel 
in the Commission. This record may be presented to appointing officers 


for their inspection. 
NAME DATE OF BIRT H 


PELTIER, Norman A. 5-3-08 


Authority for original appointment (Examination from which appointed or 
other authority--Executive Order, Law, or other exemption) 


Section 2, Regulation VII | 
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Effective Date Nature of action Position, Grade, Salary, Etc. 


4-1-46 Temporary Appointment Safety and Security Chief, 
CAF-9, $3640 per annum, WAR, 
ASF, Ordnance Department, 
Benicia Arsenal, Benicia, 
California 


Termination (Displacement) Security Chief-Port Captain, 
(Position filled by person CAF-9,$«149.60 per annum. 
with competitive status) 


Excepted Appointment Safety Inspector, CAF-7, 

(Schedule A-1-7) $3727.20 per annum, NAVY, 
Naval Supply Center, Guam, 
M.I. 


Intra-Agency Transfer NAVY, Naval Government of 
Guam, Guam, M.I. 


Inter-Agency Transfer Fire Marshal, GS-9, $4600 per 
(By Executive Order) annum, INTERIOR, Government | 
of Guam, Department of Civil —~ 
Police, (Transfer of the Ad- 
ministration of the Island of 
Guam from the Secretary of 
the Navy to the Secretary. of 
the Interior) Guam, M.I. 


/s/ A. M. Deem 
(Chief, Audit Section) 


The above transcript of service history does not include all salary changes, 
intra-agency transfers within an organizational unit not involving changes 
from one official headquarters or duty station to another, and promotions 
or demotions, since Federal agencies are not required to report all such 
actions to the Commission. 
CSC-Washington, D.C. DS-84-43 

January 1954 





| 
o1 Plaintiff's Exhibit No. 37 


Standard Form 50 (6 part) ; Form Approved 
U.S.C. S.C. October 1946 NAVY DEPARTMENT nila Bureau No. 50-R064 


NOTIFICATION OF PERSONNEL ACTION | 
i: NAME (Mr.-Miss-Mrs. -First-Middle Initial-Last)| 2. Date of 


Mr. Robert E. Kloske a 12Jun'50 
This is to notify you of the following action affecting your employment subject to provisions or: 
reverse, par. 

5. NATURE OF ACTION (use standard terminology) 


| Inter-agency transfer CATEGORY "C" 

















Action No. 

















6. Effective ; 7: : Civil Service or Other 
Date | Legal Toit ity 
25Jun'50 ‘Sch 6.101 h) position’ 










Personnel Officer Same 
(Asst. Director of Personnel) | 

GS-11, $5400. 00 per annum Same 
Plus TPD $1350. 00 per annum 25 Bernese, Gaaee Same 


Salary 


Naval Government of Guam 
Department of Personnel- 


Department of Interior 


. Organizational Government of Guam 


Designations 








Labor Department of Per- 
isonnel-Labor 
Guam, M.L | 
. Headquarters Guam, M.1I. 
bx Field Departmenta . Field or Dept'l. x Field Departmental 


13. REMARKS ! 
: | 

Status: Permanent 

Efficiency rating excellent 


| 
CARLTON SKINNER 
s/ Carlton Skinner 
(gh vernor of om 
14. Signature or Other Authentication 
15. Veteran's Preference 16. Position 6 laggyecation Action 


“EP | 







10 Point WWII WWI Other New | Vice jfI. ) 
} Race vee seal 


21. Date of Oath 


















17, 19, Appropriation 20. Subject to C.S. p2. Legal Resi- : 
Sex toe From: Retirement Act (Accessions only dence 
WwW To: (Yes -- Nis California 


eee 
o2 
Plaintiff's Exhibit No. 40 


GOVERNMENT OF GUAM 
Governor of Guam 


GG(04)/RSH:el 
A3-1/LL 
Serial: 
From: Governor of Guam 
To: Robert E. Kloske, Assistant Director of Personnel 
Subj: Authority to effect personnel actions and classify positions 
within the purview of the Classification Act of 1949; dele- 
gation of 
Ref: (a) Director, Division of Territories and Island Possessions 


memo dated June 27,1950 with Assistant Secretary of the 
Interior's approval thereon 


1. In accordance with the recommendation contained in reference (a), as 
approved by the Assistant Secretary of the Interior, and in the interest 

_ of the Government of Guam, I hereby delegate authority to you to effect 
all types of personnel actions except those which involve accessions, pro- 
motions and transfers wherein the position is of grade GS-6 or higher. 
You are also authorized to review all position descriptions through grade 
GS-11, recommending to the Governor the grade and series at which the 

position under study should be allocated to. 





2. Actions taken by you in exercising the authority delegated will be 
governed by Civil Service regulations and the class specifications as are | 
issued by the Civil Service Commission. By copy of this letter, all de- 
‘partment heads are informed of this delegation of authority. 

/s/ Carlton Skinner 


Copy to: 
All Department Heads 





Plaintiff's Exhibit No. 41 


NAVAL GOVERNMENT OF GUAM 
GOVERNOR OF GUAM 
NG(04)/REK:dcf 
A3-1/LL Serial: 2846 
From: Governor of Guam 8 May 1950 
re Robert E. Kloske 
: Assistant Director of Personnel . 
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Authority to effect personnel actions, approve travel orders 
and certification of time cards and overtime, delegation of 


(a) NCPI 135. 2-3 (Personnel Action Forms and Reports) 
(b) NCPI 240. 3-2(21) (Travel) 
(c) NCPI 85 (Hours of Work) 


1. In the interest of the Government and in waa with references 

(a), (b), and(c), I hereby delegate authority to you to effect personnel 
actions, approve travel orders and certify time cards and overtime 

when appropriate for employees of the Government of Guam. Prior to 

the execution of any documents which obligate Government of Guam, such 
documents shall be financially cleared by the Department of Records & 
Accounts for availability and obligation of funds. | 

2. In signing correspondence, wherein policy is involved, it is under- 

stood that you will utilize "by direction" authority based upon the Governor's 
approval. | 
3. All Department Heads are informed of this delegation of authority by 
copy of this letter. 





/s/ Carlton Skinner 
/s/ Robert E. Kloske Governor of Guam 
Signature Ssecimen | 


Copy to: 

All Department Heads 
FisOff, NSD, Guam 
DisbOff, NSD, Guam 


SS 


Plaintiff's Exhibit No. 43 


BMP 23 

EP C39 
REP B43 
NMNM BMPB 


DE BEPC 19B 
WASHDC CK 36 GOVT 2122342 


GOVT INT 
SKINNER GOVERNOR 
AGANA GUAM 


SECRETARY APPROVED AUTHORITY GOVERNOR GUAM TO CLASSIF 7? AND 
MAKE POSITION CHANGES IN ALL POSITIONS UP TO AND INCLUDINu GS 
ELEVEN ON JULY NINETEEN COMMA NINETEEN FIFTY PERIOL: 
JAMES P DAVIS ; 
21/2340Z JUL BEPC coca: GOVGUAM 
ATT GENERAL 
ACTION: LABOR RECORDS & ACCTS 
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iff's Exh 
Standard Form 50 (6 part) Plaintiff's ed 


U.S.C. S.C. October 1946 NAVY DEPARTMENT Budget Bureau No. 50-R064 


NOTIFICATION OF PERSONNEL ACTION 


ka NAME (Mr.-Miss-Mrs. -First-Middle Initial-Last)} 2. Date of | 3. Journal or|/4. DATE 
Birth Action No. 4 
Mr. Robert E. Kloske 10/24/16 25 Apr. 195) 


This is to notify you of the following action affecting your employment subject to provisions on 
reverse, 


5. NATURE OF ACTION (use standard terminology) 6. Effective } 7. Civil Service or Other 
Date Legal Authority 
, 30 Apr. 1950 £5 Reg-8.103 


Intra-Agency Transfer and Promotion 


Personnel Assistant 8. Position Title Personnel Officer 


GS-230-93 . Service, Grade GS-230-11 

$4850. 00 per annum plus $1212.50 Salary $5400. 00 per annum 

T.P.D. PER Annum plus $1350. 00 TPD 
per annum 


Office of the Commander, N.O.B., - Organizational Naval Government of 
Marianas Is. Designations Guam, Department of 
Industrial Relations Division Personnel - Labor 


Naval Operating Base, Marianas - Headquarters Guam, M.I. 


. Field or Dept'l. |]/x]Field Departmental 
13. REMARKS 


Status: Perm. 
Efficiency rating: Excellent 


V. W. aon 


15. Veteran's Preference 16. Position Classification Action 


Old P. D. #1394:New P. D. #5862 

hon we eal 
I7. | 18. 19. Appropriation [20. Subject to C.S. | 21. Date of Oath B2. Legal Resic— fl 
Sex | Race FrBm:Y . & D.1 7B 2B rement Act (Accessions only dence i 


To: 14040 (yes -- No) 
Y /10/46 alifornia 





5° plaintiff's Exhibit No. 44A 
Standard Form 50 (6 part) Form Approved 
U.S.C.S.C. October 1946 NAVY DEPARTMENT Budget Bureau No. 50-R064 


NOTIFICATION OF PERSONNEL ACTION © 


1. NAME (Mr. -Miss-Mrs. -First-Middle Initial-Last)| 2. Date of | 3. Journal or|4. DATE 
j ' Action No. 
- Robert E. Kloske 10284" 16 pone 


This is to notify you of the following action affecting your employment subject to provisions on 
reverse, par. 


5. NATURE OF ACTION (use standard terminology) 6. aii 7. cai Service or Other 
; Sdtek Ath Oty 
| Intra-Agency Transfer and Promotion 4- ag. “20 Sch, he 6. 101(h) posi- 
| FROM | 
Personnel Assistant . Position Title eT Officer 


. IVb, GS-230-9, $4850. 00 per annum . Service, Grade IVb, GS-230-11, 
| plus $1212.50 TPD per annum Salary $5400. 00 per annum, 
plus $1350. 00 TPD 
| per annum 


| Office of the Commander, N.O.B. eneinateres Naval Government of 
Marianas Is. GeglenaHons Guam, Department of 
Industrial Relations Division Personnel-Labor 


| Naval Operating Base, Marianas . Headquarters 


Guam, M. I. 


tx | Field . Field or Dept'l. |[x]Field Departmental: 


a an cre Permanent 


Efficiency Rating: Excellent 


Forwarding Address: Box 4C-Station 11 
Guam, Guam 


E. B, PATTERSON 
/s/ E. B. Patterson 


/ 15. Veteran's Preference 


| y 2 ° Legal Resic i 
From: 44040| Retirement Act (Accessions only dence 
To: | 





56 Plaintiff's Exhibit No, 44B 
ror Approve 


Standard Form 50 (6 part) 
U.8.C. 5. C. October 1946 NAVY DEPARTMENT Budget Bureau No. 50-R064 


NOTIFICATION OF PERSONNEL ACTION 


1. NAME (Mr.-Miss-Mrs. -First-Middle Initial-Last)| 2. Date of 
| Birth 


3. Journal or |4. DATE 
Action No. 






Vi Rober! Kloske 40Oct'16 n'5Q 
This is to notify you of the following action affecting your employment subject to provisions or: 
reverse, par. 

5. NATURE OF ACTION (use standard terminology) 6. Effective {7. Civil Service or Other 


Legal Authority "Sch. 
A 6.101(h) position" 








Intra-agency transfer CATEGORY "C" 






Fersonnel Officer 8. Position Title Same 
(Asst. Director of Personnel) 

GS-11, $5400. 00 per annum . Service, Grade Same 
Plus TPD $1350. 00 per annum Salary Same 


. Organizational 
Designations 


Naval Government of Guam 
Department of Personnel-Labor 


Department of In- 
terior, Government. of 
Guam, Department of 
Personnel-Labor 


Guam, M.I. 








Guam, M. IL. . Headquarters 


x Field Departmenta. 
13. REMARKS 


. Field or Dept'l. |]x|Field Departmental 


Status: Permanent 
Efficiency Rating: Excellent 


CARLTON SKINNER 
Governor of Guam 
/s/ Carlton Skinner 
14. Signature or Other Authentication 


16. Position Classification Action 


PD #5862 
PEt ft 


15. Veteran's Preference 


















17. 19. Appropriation {| 20. Subject to C.S. 21. Date of Oath 
Sex | Race From: Retirement Act (Accessions only 
To: (Yes -- No) 


o7 


Standard Form 50 (6 part) pian Sa ae 


U.S. C.S.C. October 1946 NAVY DEPARTMENT Budget Bureau No. 50-R064 
NOTIFICATION OF PERSONNEL ACTION | 


1. NAME (Mr.-Miss-Mrs. -First-Middle Initial-Last)| 2. Date of | 3. ! Journal or |4. DATE 
Birth | Action No. 
0-24-16 


5. NATURE OF ACTION (use standard terminology) 6. Effective - ana Service or Other 
Date i 
‘Termination (Abolishment of Position) 1-30-51 ! 


Personnel Officer 8. Position Title 
(Asst. Director of Personnel) 


GS-11, $5400. 00 per annum . Service, Grade 
Plus TPD, $1350. 00 per annum Salary 


Department of Interior . Organizational 
Government of Guam Designations 
‘Department of Personnel-Labor 


Guam, M. I. . Headquarters 


| | 
Departmental] 12. Field or Dept'l. ||x|Field Departmental | 
REMARKS | 
Mr. Kloske departed Guam 16 January 1951 and arrived Seattle Washington 
January 30, 1951. : 


A lump sum payment will be made for any annual leave to your credit as of 
the date of separation. | 


| 


ALBERT C. SLAUGHTER, 
Director of Personnel. 


Veteran's Preference 16. Position Classification Action 
PD #5862 


20. Subject to C.S. 
Retirement Act 
(Yes -- No) 





08 


Plaintiff's Ex. 45 


UNITED STATES DEPARTMENT OF THE INTERIOR 
DIVISION OF PERSONNEL SUPERVISION. AND MANAGEMENT 


Date of Action 


WASHINGTON, D. C. 


Mr. Albert C. Slaughter 8-14-50 


Effective Date: : | 
Excepted Appointment 


Director of Personnel 


GS-13, $8600.00 p.a. 
plus 25% differential 
Office of Territories 


Position 
Grade and Salary 
Bureau 


Branch Government of Guam 


Headquarters Agana, Guam 


Field 


Subject to Investigation | 


Payment of travel expenses and transportation expenses 
of immediate family and household effects included in accordance 
with Public Law 600, 79th Congress and Executive Order 9805. 
Not for convenience of employee. | 


Se ee 
APPROVED[ ]TARY 


OF THE INTERIOR ON ORDE TDersonnel Officer 


Signed, RxrerntmochBsarsaumark 


Office of the Secretary 
Appropriation Title: 


JUSTIFICATION (Confine justification to essential reasons for the action recommended) 


CIVIL SERVICE JOURNAL COPY 





137-5 (SGD) THOMAS K TELLIER, AbMNSTR 


C. S. Report No. 


CIVIL SERVICE OR 
OTHER LEGAL AUTHORI 


a 


Sec. 6.101 (h) 


Appropriation 


Gov. Guam 


Date of Birth|/ Legal Residence 
} = ete 
Sex Race 
M = 


VETERAN'S PREFERENCE ag 
Yes X No 
LAST STATUS CHANGE 
OR APPOINTMENT 
from 
to 
effective 


“1 


Last 
Eff*cy Rating 
NATURE OF POSITION J 


Vice Add. Identical 
Name 


Rea llocation 


Other Change z 
SUBJECT TO RETIREMEN T# 
Yes ee No. 


DATE THIS ACTION INITIA 
y 


ON # 
Recommending icers 
Vidi q 


ADMINISTRA nv } 


i 


Skinner | 
{ 


Director o 
Personnel 
Organization 
|_| Stes :y 


and Platement 
eco une 


Appointments 
Records & Statistics 
Director o 
Classification 


ALLOCATION + APPROVAL; 


Plaintiff's Exhibit No. 46B 
Standard Form 50 (6 part) GOVERNMENT OF GUAM ‘Form Approved 


oe S. C.S.C. October 1946 Budget Bureau No. 50-R064 
NOTIFICATION OF PERSONNEL ACTION | 


1.. NAME (Mr.-Miss-Mrs. -First-Middle Initial-Last)| 2. Date of a4 
Bi | Action No. 
*| Mr. Mandeville C. Frost 2-2 506" ha 


This is to notify you of the following action affecting your employment Subject to provisions or: — 
*| reverse, par. 


5.: NATURE OF ACTION (use standard terminology) 6. Effective } 7. Civil Service or phe. | 
‘Legal Authority P 
Reclassification. Full time employee. 7T- oy? a Law t 11thGuam Gael 
FROM | 
Commissioner of Public Safety ScaanReEeE of Pub- 
8. Position Titl 

(Protective Services Supervisor) ne ets lic Safety R-38, $7800. 
GS-13, $7600. 00 per annum 00 per annum, Plus 


Plus TPD, $1900. 00 per annum 


29 




































qeD $1950. 00 per an. 
Government of Guam ; a: 
9. Se , Grad 
,| Department of Public Safety Salem oe Same 
Guam, M.I. 





. Organizational 
Designations 






. Headquarters 







x | sa Departmental | 





12. Field or Dept'l. 


13. REMARKS 
| The appointment of Mr. Frost was confirmed and consented by the First 
Guam Legislature on 12 July 1951. 


ALBERT C. SLAUGHTER, 
Director of Personnel. 
/s/ Albert C. Slaughter 


14. Signature or Other Authentication 





15. Veteran's Preference 16. Position Classification Action 


| 

| 

; 

None} 5 Pt. 10 rai WWIL WWI Other New | Vice |I. Real. i 

| | 







21. Date of Oath 



















17. | 19. Appropriation | 20. Subject to C.S. : p2. Legal Resi- 
Sex | Race From: Retirement Act (Accessions only dence 
M WwW To: (Yes -Y@B) Utica, N. Y. | 














eo Plaintiff's Exhibit No. 46C 
Standard Form 50 (6 part) Form Approved 
U.S.C.S.C. October 1946 NAVY DEPARTMENT Budget Bureau No. 50-R064 


NOTIFICATION OF PERSONNEL ACTION 
1. NAME (Mr. -Miss-Mrs. -First-Middle Initial-Last)| 2. Date of | 3. Journal or|}4. DATE 
: 6 Birth Action No. 
Mr. Mandeville C. Frost F-623 2F eb' 06 8Jun'50 


5. NATURE OF ACTION (use standard terminology) | 6. Effective ]7. Civil Service or ¢ er 
Inter-agency transfer CATEGORY "C" Date Legal Authority ~ 
25Jun'50 


A6.101(h)Position"” 


Commissioner of Public Safety | 8. Position Title 
(Protective Services Supervisor) | 


GS-13, $7600. 00 per annum oe P 
Pius TPD 1900. 00 per annum : sie Grade 


Naval Government of Guam _ Organizational | Department of Interior 
Department of Civil Police Designations Government of Guam 
Department of Civil 
Police 


. Headquarters Guam, M.I. 


. Field or Dept'l. | Field Departmental 
13. REMARKS 


ROBERT E. KLOSKE 
Asst. Director of Personnel. 
Robert E. Kloske 
14. Signature or Other Authentication 


15. Veteran's Preference 16. Position Classification Action 
PD#GG-103 


ne 


Roprontiation 20. Subject to C.S. 21. Date of Oath P2. Legal Resic |: 
From: Retirement Act (Accessions only dence 


To: Yes -- 
ais ‘Pos Utica, N. Y. 





a Plaintiff's Exhibit No. 47D 
: WAXXXIXERAREM EHX ! 
Standard Form 50 (6 part) Form Approved 
U.S. C. S.C. October 1946 nen sTATES DEPARTMENT OF THE Budget Bureau No. 50-R064 


GOVERNMENT OF CaF 108 tification of Personnel Action ) 


as (Mr.-Miss-Mrs. -First-Middle Initial-Last)| 2. Date of | 3. Journal or|4. DATE 
. Albert C. Slaughter 10Birtb1 5 


‘soa No.| 8-21-50 
This is to notify you of the following action affecting your employment subject to provisions on 
reverse, par. 
5. NATURE OF ACTION (use standard terminology) 


'Excepted Appointment. CATEGORY "C". 


> 




























6. Effective } 7. Civil Service or'@har 
peed cas 


aS 








e ; 
(Director of Personnel) 






8. Position Title 


Gs- 13, $8600. 00 per 
annum, plus TPD 
$2150. 00 per annum 


. Service, Grade 
Salary 







| 


Department of Interior 
Government of Guam 
Department of Labor 


. Organizational 
Designations 









. Headquarters sia M.L 


. Field or Dept'l. |} x| Field Departmental 


13. REM | 

Subject | io Investigation. 

- The appointment of Mr. Slaughter to the 6th step of GS-13, is in accordance 
with the provision of Federal Employees Pay Regulations, Fatt 25, Sub-part 
B. Section 25. 103(b). 


_ Payment of TPD shall begin date of arrival in Guam. | : 
: | 
| R. S. HERMAN, ! 
: Acting Governor of Guam. : | 
: /s/ R. S. Herman 


14. Signature or Other Authentication 


“15. Veteran's Preference 162 Posie Voie ifvéaticn Hetiohe- 
signed 5-25- 50. 


10 Point WWII WWI Other New ice f. *s Real. 


20. Subject to C.S. 21. Date of Oath P2. Legal Resi- . 


Retirement Act (Accessions only 
8-21-50 | 












5 Pt. 











19. Aporcumntion 
From: 
To: 










(Yes -- Mes 











62 Plaintiff's Exhibit No. 47E 


Standard Form 50 (6 part) HOUSING AND HOME FINANCE Form Approved 


U.S.C.S.C. October 1946 AGENCY Budget Bureau No. 50-R064 
OFFICE OF THE ADMINISTRATOR 


NOTIFICATION OF PERSONNEL ACTION 


1. NAME (Mr.-Miss-Mrs. -First-Middle Initial-Last)| 2. Date of | 3. Journal or 4 Dots 
Mr. Albert C. Slaughter 10ptvinl 5 4 ction No. 2 


This is to notify you of the following action affecting your employment subject to provisions or: |,, 
reverse, par. je 


5. NATURE OF ACTION (use standard terminology) | 6. Effective ;7. Civil Service or Other 
Se 8-PatS0 COB Legal Authority 


TO 


a) 


. Position Title 


GS-13, $8600. 00 per annum 
. Service, Grade 
Salary 


Division of Slum Clearance and 
Urban Redevelopment . Organizational 
Office of the Director Designations 


Washington, D. C. 
. Headquarters 


12. Field or Dept'l. x | Field Departmental 


ide REMARKS This action is subject to all applicable laws, rules, and regulations 
and may be subject to investigation and approval by the U.S. Civil Service Com- 
mission. The Action may be corrected or cancelled if not in accordance with all 
requirements. To accept a position with the Government of Guam. To be paid 
for 49 hours accrued annual leave. Period covered by leave ends August 29, 1950 
9:45 A.M. (pay 1 Hour) 
This action was approved by the Administrator 


DOUGLAS SCHAFFER 
Director of Personnel 


bHicD? O Bes Fotictrator 


14. Signature or Other Authentication 
15. Veteran's Preference 16. Position Classification Action 


None} 5 Pt. 10 Point WWH Wwl OtherStatus New | Vice |I.A. | Real. 
anes ie eae 
dike | 19. a le 20. Subject to = Ss. 21. Date of Oath P2. go a — 
Sex Race From: 86101 ( Barremenes (Accessions only 
To: (Yes -- 





Defendant's Exhibit No. 1 


63 


BOARD OF APPEALS AND REVIEW 
HCB:hbw 


December 21, 1951 


SUBJECT: Appeal of Mr. Norman A. Peltier from the decision of the 
Commission's Chief Law Officer that he was not a preference 
eligible within the meaning of Section 2 of the Veterans’ 
Preference Act of 1944 at the time he was dismissed from a 
position on the Island of Guam effective May 12,1951 and not 
entitled to appeal under Section 14 of the Act. 


BOARD MEMBERS: | 

The decision of the Chief Law Officer is set forth in his letter to 
Mr. Peltier under date of October 8, 1951, copy of which is tabbed in file. 

There is no change in the contentions made by Mr. Peltier and the 
facts in this case are quite simple. Mr. Peltier originally was serving on 
the Island of Guam as an employee of the Department of the Navy. In June, 
1950 the Department of the Navy turned over the handling of insular affairs 
to the Department of the Interior and Mr. Peltier was transferred to the 
jurisdiction of the Department of the Interior. At that time he became an 
employee of the Department of the Interior as an excepted appointee. 
While employed by the Department of the Interior, Government of Guam, he 
occupied a position of Fire Marshall on the island. On August 1, 1950 the 
President signed Public Law 630 - 81st Congress, which is titled the "Or- 
ganic Act of Guam'"'. Among other things this Act provided that the Gover- 
nor of Guam under Section 9 (b) would have the authority to appoint or re- 
move any officer whose appointment or removal is not otherwise provided 
for. It was stated in this section that all officers shall have such powers 
or duties as may be conferred or imposed on them by law or by exemptive 
regulation of the Governor not inconsistent with any law. 

During this period Mr. Peltier considered him self as an employee 
of the Interior Department. On September 25, 1950, at the time he was 
contemplating a trip to the United States, Mr. Peltier signed a "Renewal 
Employment Agreement; Authorization for Employment and Travel" with 
the Government of Guam for the position of Fire Marshal, Department of 
Civil Police, Government of Guam. A copy of this contract is: in file. As 
pointed out by the Chief Law Officer there is nothing in this contract which 





64 
either directly states or implies that Mr. Peltier would continue as an 
Interior Department employee on detail to the Government of Guam. Mr. 
Peltier contends that he was verbally assured by a Mr. Robert Kloske 
that he would be continued as an employee of the Department of the In- 
terior for the next 2 years but that if he wanted to continue after the 
tenure of that contract, he would have to negotiate with the Government 
of Guam to continue on the island. The Chief Law Officer pointed out that 
the signing of this contract effectively terminated Mr. Peltier's employ- 
ment with the Department of the Interior and began his employment with 
the Government of Guam. 

Mr. Peitier also submitted a memorandum addressed to him under 
date of January 18,1951 which was for the purpose of affording employees 
detailed by the Interior Department opportunity to serve out their uncom- 
pleted contracts on the basis of agreements or contracts made with the 
Department or choose to serve their contract under the Department of 
Guam. The Chief Law Officer pointed out that the very wording of this 
memorandum indicated that it was not intended for Mr. Peltier since he 
had already signed such a contract with the Government of Guam. 

The Chief Law Officer pointed out that examination of the Organic 
Act of Guam and of the agreement or contract which Mr. Peltier signed on 
September 25, 1950, permitted no other decision than that there existed no 
Federal position within the Interior Department of Guam that Mr. Peltier 


could have occupied at that time. It was further pointed out that on Sep- 


tember 25, 1950 no agency of the Interior Department existed on Guam in 
which Mr. Peltier could have occupied the position of Fire Marshal. On 
this basis, the Chief Law Officer held that Mr. Peltier, not being a Federal 
employee, was not entitled to appeal under Section 14 of the Veterans' 
Preference Act of 1944. 

In the hearing before the Board Mr. Peltier contended at great 
length that he never had any knowledge in September, 1950 of the fact, as 
alleged by the Government of Guam, that he had terminated his employ- 
ment with the Interior Department. He stated that if he had known that he 
was terminating his Federal employment he would not have done so. In 
the statement submitted by Mr.Kloske referred to by Mr. Peltier, Mr. 





65 | 
Kloske admits that he had advised Mr. Peltier that he would be considered 
a Civil Service employee in the Department of the Interior and would re- 
main as such until the Guam Congress had enacted legislation and the 
Governor signed into law a merit system for the Territory of Guam as 
provided in the Organic Act of Guam. However, Mr. Kloske continued in 
his affidavit to state that he further advised Mr. Peltier that the Govern- 
ment of Guam would assume all obligations imposed on the Department of 
the Interior by the renewal agreement should he be transferred to the roll 
of the Territory of Guam as required by legislation. According to the 
affidavit of Mr. Kloske, the Merit Act passed by the Guamanian Congress 
automatically abolished all Federal Civil Service positions in the Terri- 


torial Government of Guam, with the exception of those specifically named 


in "The Organic Act". Mr.Peltier's position was not one of those named 


specifically in the Organic Act. | 

In spite of the fact that Mr. Peltier may or may not have been 
honestly in the belief that he remained an employee of the Department of 
the Interior, the fact remains that the only employment agreement in exis- 
tence is the ''Renewal Contract" of September, 1950. This contract is 
clearly a contract with the "Government of Guam". Under the provisions 
of the Organic Act of Guam which became effective on August 1,1950, the 
Department of the Interior no longer had any jurisdiction over employees 
on the island of Guam except those who were specifically employees of the 
Interior Department and who were on loan or were detailed to the Govern- 
ment of Guam. There is no paper in existence and Mr. Peltier has not 
been able to prove that he is an employee in such category. 

In view of the facts as set forth in this case, and particularly the 
contract agreement which is in file taken along with the provisions of the 
Organic Act of August 1,1950, it does not appear that Mr. Peltier could 
be classified as a "Federal employee"'as specified in Section 2 of the 
Veterans' Preference Act of 1944 and thus he would not be eligible for the 
benefits of Section 14 of the Act. It is recommended, therefore, that the 
previous decision of the Chief Law Officer be affirmed and Mr. Peltier 
advised that he is not eligible to appeal under the provisions of the above 
mentioned Act. | 


/s/ H.C. Bolton, 
Examiner 





Defendant's Exhibit No. 2 
BAR:HCB:DO 
January 8, 1952 


Mr. Norman A. Peltier 
Gordon Hotel 

916 Sixteenth Street, N. W. 
Washington, D. C. 


- Dear Mr. Peltier: 
Reference is made to your appeal from the decision of the Com- 


mission’s Chief Law Officer that you were not a preference eligible with- 


in the meaning of Section 2 of the Veterans' Preference Act of 1944 at 


the time you were dismissed from a position on the Island of Guam, ef- 
fective May 12,1951, and not entitled to an appeal under Section 14 of 
the above Act. 

The decision of the Chief Law Officer was based on the considera- 
_ tions set forth in his letter to you dated October 8, 1951. 

The Commission's Board of Appeals and Review after careful 
consideration of all the facts and circumstances in your case, including 
_ the representations made by you in the hearing before the Board on 
November 13,1951, as well as the information contained in your letter of 
October 12,1951, has found that the finding of the Chief Law Officer was. . 
proper and that finding has been affirmed. In arriving at this decision it 
was considered by the Board of Appeals and Review that the only employ- 
ment agreement which warranted your retention on the Island of Guam was 
the "renewal contract" which you signed on September 25,1950. An ex- 
amination of this contract clearly discloses that it is a contract for employ- 
ment with the "Government of Guam." In addition to this, under the pro- 
visions of the Organic Act of Guam, which became effective on August 1, 
_ 1950, the Department of the Interior no longer had any jurisdiction over 
employees on the Island of Guam except those who were specifically em- 
ployees of the Interior Department and who were on loan or were detailed 
to the Government of Guam. There has been nothing presented to indicate 
that you were in that class of employees. In view of the above, it is the 
_ finding of the Board that you could not be classified as a "Federal em- 
ployee” as described in Section 2 of the Veterans’ Preference Act of 1944 
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and thus would not be eligible to appeal under the provisions of Section 


14 of that Act. 
Very respectfully, | 


/s/ Charles R. Anderson 
Chairman, Board of Appeals 
and Review | 





Defendant's Exhibit No. 4 
BOARD OF APPEALS AND REVIEW tT 
HCB:hbw:lp : 
February 14, 1952 
Further appeal and request for hearing in the Section 14 case of 
Mr. Norman A. Peltier. ; 


TO THE COMMISSION (THROUGH MR. HULL): : 

This is in response to Mr. Ramspeck's request of J anuary 25,1952 
in which he inquired as to the advisability of a hearing before the Com- 
missioners in the case of Mr. Norman A. Peltier. | 

Mr. Peltier was an employee of the Department of the Navy serv- 
ing on the Island of Guam. In June, 1950 the Department of the Navy turned 
over the handling of insular affairs to the Department of ‘the Interior and 
Mr. Peltier was transferred to the jurisdiction of the Department of the 
Interior. At that time he became an employee of the Department of the 
Interior as an excepted appointee. While so employed by the Department 
of the Interior, Government of Guam, he occupied the position of Fire 
Marshal. On August 1, 1950 the President signed Public Law 630-81st 
Congress, which is titled the "Organic Act of Guam". Among other things 
this Act provided that the Governor of Guam under Section 9(b) would 
have the authority to appoint or remove any officer whose appointment 
or removal is not otherwise provided for. | 

As mentioned above the "Organic Act of Guam" became effective 
on August 1,1950, on September 25,1950, at the time he was contem- 
plating a trip to the United States, Mr. Peltier signed a "Renewal Em- 
ployment Agreement; Authorization for Employment and Travel” with the 
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Government of Guam for the position of Fire Marshal, Department of 
Civil Police, Government of Guam. A copy of this contract is in file 
and, as pointed out by the Chief Law Officer in his memorandum, there is 
nothing in the contract which either directly states or implies that Mr. 
Peltier would continue as an Interior Department employee, and thus an 
employee of the Federal Government, detailed to the Government of Guam. 
Under the Organic Act of Guam the only persons who would remain in the 
employment of the Department of the Interior were certain persons who 
were named as exceptions and Mr. Peltier, nor the position he occupied, 
was named among the exceptions. Mr. Peltier contends that he was ver- 
bally assured by a Mr. Robert Kloske, Personnel Officer, that he would 
be continued as an employee of the Department of the Interior for the 
next two years, but that if he wanted to continue after the tenure of that 
contract, he would have to negotiate with the Government of Guam to 
continue on the island. There is an opinion in file from the Chief Law 
Officer indicating that the signing of the Renewal Agreement effectively 
terminated Mr. Peltier’s employment with the Department of the Interior 
and began his employment with the Government of Guam. 

On about January 18, 1951 the Government of Guam circulated a 
memorandum for the purpose of affording employees detailed by the De- 
partment of the Interior an opportunity to serve out their uncompleted 
contracts on the basis of agreements or contracts made with the Depart- 
ment or choose to serve their contract under the Government of Guam. 
The Chief Law Officer pointed out that the very wording of this memoran- 
dum indicated that it was not intended for Mr. Peltier since he had already 
signed a contract with the Government of Guam, and thus was not in the 
same status as employees "detailed from the Department of the Interior". 

The Board of Appeais and Review and the Chief Law Officer have 
given this case very careful consideration and Mr. Peltier was given a 
hearing before the Board. In the hearing before the Board, Mr. Peltier 
contended that he never had any knowledge in September, 1950 that he had 
_ terminated his employment with the Interior Department and that if he had 
known this he would not have done so. The Personnel Officer, Mr. Kloske, 
submitted affidavit in which he admitted that he had advised Mr. Peltier 


~) 
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that he would be considered a C Service employee of the Department of 
the Interior and would remain as such until the Guam Congress had enacted 
legislation and the Governor signed into law a merit system for the Terri- 
tory of Guam as provided in the Organic Act. However, Mr. Kloske con- 
tinued to state that he further advised Mr. Peltier that the Government of 
Guam would assume all obligations imposed on the Department of the In- 
terior by the Renewal Agreement should he be transferred to the roll of 
the Territory of Guam as required by legislation. When the Merit Act, 
passed by the Guamanian Congress, was put into effect it automatically 
abolished all Federal C Service positions in the Territorial Government 
of Guam with the exception of those specifically named in "The Organic 
Act". Mr. Peltier's position was not one of those named specifically in 
the Organic Act. : 

Mr. Peltier has further contended that initially retirement was de- 
ducted and it was the understanding of employees on the Government of 
Guam that they would be under the Federal C Service Retirement Act, how- 
ever, even though this was the belief of employees of the Government of 
Guam, at a later date possibly in May 1951 at the time that the Personnel 
Officer was in Washington, he was advised by the Commission's Retire- 
ment Division that employees of the Government of Guam could not be in- 
cluded under the Retirement Act. In effect, what happened here was that 
the officials operating the Government of Guam had made efforts to retain 
the benefits of the Retirement Act for employees they had inherited from 
the various Federal agencies which had been administering the Government 
of the Island of Guam. | 

There are other pertinent papers submitted in this case such as 
clearances made by the Twelfth Region at the time that Mr. Peltier was 
an employee of the Department of the Interior which were delivered to the 
Government of Guam after the employees had been transferred. Mr. 
Peltier contends that this proves that he was a Federal ‘employee, however, 


it is merely a document which was transmitted subsequent to the transition 





date. His attorney contends that an employee who receives memoranda 


such as this, papers appointing him, et cetera, proved that he was an 
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employee of the Federal government and that later statements that this 


material is an error should not remove from him the benefits of any law 


designed to protect Federal employees and to which it is contended he is 


entitled. The attorney contends that any error that was made should Liti- 
gate against the Department or the agency making the error, and not 
against the individual who should be afforded the protection of the various 
documents. 

As pointed out by the Board of Appeals and Review, Mr. Feltier's 
position is most unfortunate in that his family is still on the Island of 
Guam and he has no means with which to remove them except at his own 
expense. There is no doubt that Mr. Peltier sincerely feels that he was a 
Federal employee, however, the governing law in this case is the Organic 
Act of Guam which was made effective August 1, 1950 and there is in file 
the Renewal Agreement signed by Mr. Peltier which clearly indicates that 
it was a contract for employment with the Government of Guam." Regard- 
less of the manner of sympathetic appeal that Mr. Peltier might present 
to the Commission, the decision of the Chief Law Officer was based on the 
law in the case and the finding of the Board of Appeals and Review was 
based on the same premises and took into consideration the oral presenta- 
tion made by Mr. Peltier in hearing before the Board. 

I do not feel that a hearing would accomplish anything in this case, 
since the Commission would be precluded from any corrective action. 
There could be no restoration of Mr. Peltier to his specific position with 
the Government of Guam, since the Commission has no jurisdiction over 
their employees and any recommendation for restoration would be empty. 
The Department of the Interior, likewise, has no positions on the Island 
of Guam to which they could restore Mr. Peltier even if it were found that 
he was a bona fide employee who was separated, not by the Department 
of the Interior, but by the Government of Guam. I fail to see what further 
hearing would accomplish in this case. 


/s/ Charles R. Anderson 
Chairman, Board of Appeals 
and Review 
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[Filed Aug. 11, 1958] Defendant's Exhibit No. 8a 


> GOVERNMENT OF GUAM 
AGANA, GUAM 


CERTIFICATE OF ATTESTATION 


I, Richard F. Taitano, Director of Finance, Department of 





Finance, Government of Guam, do hereby certify that I have compared 














= photostatic copies of checks to which this certificate is attached with 
the original cancelled checks as follows: ! 

an No. of Check Name of Payee Date | Amount 
495 N. A. Peltier July 14, 1950, $ 228.21 
* 2100 N. A. Peltier July 28, 1950. 210. 53 
4449 N. A. Peltier August 6 1950 210. 53 
6107 N. A. Peltier August 25, 1950 210. 53 
8833 N. A. Peltier Sept. 8, 1950 210. 53 
8572 N. A. Peltier Sept. 22, 1950 232.61 
10820 N. A. Peltier October 6, 1950 210. 53 
13215 N. A. Peltier October 20, 1950 210. 53 
14001 N. A. Peltier November 3, 1950 210, 53 
16897 N. A. Peltier November 17,'1950 210.53 
18661 N. A. Peltier December 1, 1950 228. 21 
20456 N. A. Peltier December 14, 1950 210.53 
21666 N. A. Peltier December 29,1950 210.53 
23513 N. A. Peltier January 12, 1951 188. 53 
25002 N. A. Peltier January 26, 1951 188. 53 
27420 N. A. Peltier February 9, 1951 188. 53 
: 29568 N. A. Peltier February 21,1951 188.53 
31493 N. A. Peltier March 9, 1951! 204. 41 
. 33497 N. A. Peltier March 22, 1951 188. 53 
35001 N. A. Peltier April 6, 1951) 188.53 
36472 N. A. Peltier April 20, 1951 63. 06 
v 37875 N. A. Peltier May 4, 1951 | 309.57 
| 40498 N. A. Peltier May 18, 1951) 188. 53 

y | as the same appear of record and on file in my office, at the Depart- 


ment of Finance Building in Agana, Guam, and that the same are true 
and correct copies of said originals and the whole thereof. 


In testimony whereof, I have here- 


* unto set my hand at Agana, Guam, 
this 28th day of February, 1958. 
x /s/ Richard F. Taitano 


Director of Finance 
aa [Certificate of Attestation by Judge Paul D. Shriver] 





Defendant's Exhibit 8B 


BANK OF AMERICA 
National Trust and Savings Association 
Agana, Guam 


14 July 1950 


Pay To The 710-1003 
Order of 


N. A. PELTIER $228. 21 
TWO HUNDRED TWENTY-EIGHT AND 21/100 U.S. Dollars 


[s/f (Mlegible ) 


[Reverse of above check] 


Defendant's Exhibit 8C 


THE BANK OF GUAM No. 2100 
Agana, Guam 


28 July _:1950 


Pay To The 710-1003 
Order of 


N. A. PELTIER $ 210. 53 
TWO HUNDRED TEN AND 53/100 


Naval Government 


Payroll Account 
/s/ (Ulegible ) 


[Reverse of above check] 


Fire Marshall 
Goverment of Guam 
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Defendant's Exhibit No. 8D 


4324 BANK OF AMERICA | No. 4449 
National Trust and Savings Association | 
AGANA, GUAM | 


o August 19 50 


Pay To The 710-1003 





Order Of | 
N. A, PELTIER $ 210.53 
TWO HUNDRED TEN AND 53/100- - - - - - - - - - - U.S.Dollars 


Naval Government | 
Payroll Account | 


/s/ (legible) 


[Reverse of above check ] 


Fire Marshal 
Goverment of Guam 


TIL. 





Defendant's Exhibit No. 8E 
| 
BANK OF AMERICA No. 6107 


National Trust and Savings Association 
AGANA, GUAM 


4324 


25 August 19 50 
Pay To The 710-1003 3 
Order of | 


N. A. PELTIER $ 210.53 
TWO HUNDRED TEN AND 53/100- -------- -  U.S.Dollars 


Naval Government 
Payroll Account 


/s/ (Megible ) 


| 
| 


Reverse of above check : 


Fire Marshal 
Government of Guam 


Vk 








Defendant's Exhibit No. 8F 


BANK OF AMERICA No. 8833 
National Trust and Savings Association 
AGANA, GUAM 


8 September 19 50 


Pay To The 710-1003 
Order of 


N. A. PELTIER $ 210. 53 


TWO HUNDRED TEN AND 53/100 U.S. Dollars 


Naval Government 
Payroll Account 


(Signed ) 


[Reverse of above check] 


Fire Marshal 
Government of Guam 


Defendant's Exhibit No. 8G 


Payroll Acct. GOVERNMENT OF GUAM No. 8572 
No. 4324 TREASURY OF GUAM 
Agana, Guam 22 September 19 50 


Pay To The 710-1003 
Order of 


N. A. PELTIER $ 232.61 
TWO HUNDRED THIRTY TWO AND 61/100- - - U.S. Dollars 


Bank of America 
National Trust and Savings Association 
Agana, Guam 
(Signed ) 
Treasurer or Assistant Treasurer 


Se : [Reve € of above check] 
. Fire 


Government of Guam 
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Defendant's Exhibit No. 8H 





GOVERNMENT OF GUAM No. 10820 
TREASURY OF GUAM : 
Payroll Acct. Agana, Guam 6 October 19 50 
No. 4324 | 
Pay To The 710-1003 
Order of ! 
N. A. PELTIER $ 210.53 
TWO HUNDRED TEN AND 53/100 - - - - - - - - ‘Dollars 


Bank of America : 
National Trust & Savings Association 
Agana, Guam 


_ (Signed) 
Treasurer or Assistant Treasurer 


| 
| 


[Reverse of above check] : 


229 Hillcrest Ave. | 
Benicia, Calif. [ Cancellation Stamp] | 





PI4 





Defendant' S Exhibit No. 8I 
Se ee sear at eee 





GOVERNMENT OF GUAM No. 13215 
TREASURY OF GUAM : 


Agana, Guam_20 October 19 50 
Payroll Acct. i 


No. 4324 | 
Pay To The 710-1003 | 
Order of | 
N. A, PELTIER $ 210.53 
TWO HUNDRED TEN AND 53/100 - - - - - - - Dollars 


| 
Bank of America 
National Trust & Savings Association 


Agana, Guam : 
Signed i 
Treasurer or Assistant Treasurer 
4 [Reverse of above check | 
Y 8 229 Hillcrest Ave. U.S. Passport 713 


- 


QS Benicia, Calif. Cancellation stamp 


Defendant's Exhibit No. 8J 


GOVERNMENT OF GUAM No. 14001 
TREASURY OF GUAM : 


Payroll Acct. Agana, Guam 3 November 19 50 
No. 4324 


Pay To The 710-1003 
Order of 


N. A. PELTIER | $ 210. 53 


TWO HUNDRED TEN AND 53/100 


Bank of America 
National Trust & Savings Association 
Agana, Guam 


(Signed ) 
Treasurer or Assistant Treasurer 


a [Reverse of above check] 


eek mage a Os (Cancellation Stamps] 
Defendant's Exhibit No. 8K 


GOVERNMENT OF GUAM No. 16897 
TREASURY OF GUAM 


Payroll Acct. Agana, Guam_17 November 19 50 
No. 4324 


Pay To The 710-1003 
Order of 


N. A. PELTIER $ 210. 53 


TWO HUNDRED TEN AND 53/100 


Bank of America 
National Trust & Savings Association 
Agana, Guam 
(Signed ) 


Treasurer or Assistant Treasurer 


[Reverse of above check ] 
Fire Marshal 





| 
| 


Defendant's Exhibit No. 8L 


GOVERNMENT OF GUAM ‘No. 18661 
TREASURY OF GUAM fe 
Payroll Acct. 


No. 4324 Agana, Guam ___1 December _ 19 | 50 


Pay To The 1710-1003 
Order of 


N. A. PELTIER $ 228.21 


TWO HUNDRED TWENTY EIGHT AND 21/100 ‘DOLLARS 


Bank of America 
National Trust & Savings Association 
Agana, Guam 
(Signed ) | 
Treasurer or Assistant Treasurer 


Reverse of above check : 


Fire Marshal , ! 
Gov't. of Guam [Cancellation Stamp] - _ 
Defendant's Exhibit No. 8M 


GOVERNMENT OF GUAM No. 20456 
TREASURY OF GUAM aes 


Payroll Acct. Agana, Guam 14 December 19 50 
No. 4324 | 


Pay To The 710-1003 
Order of 


N. A. PELTIER $ 210.53 


TWO HUNDRED TEN AND 53/100 DOLLARS 


Bank of America 
National Trust & Savings Association 

Agana, Guam | 

(Signed ) i 
Treasurer or Assistant Treasurer 


Reverse of above check : 


Fire Marshal _ [For depesit to the account of; H, L. Conner LTIG (SC) USN Symbol 
Govt: of Guam No. 530-5380 carried on the books of the Treasurer of the United States] 


(Cancellation Stamps] 





Defendant's Exhibit No. 8N 


GOVERNMENT OF GUAM No. 21666 
TREASURY OF GUAM 


Payroll Acct. Agana, Guam __29 December 19 50 
No. 4324 


Pay To The 710-1003 
Order Of 


N. A. PELTIER | 


TWO HUNDRED TEN AND 53/100 


Bank of America 
National Trust & Savings Association 
Agana, Guam 
(Signed ) 
Treasurer or Assistant Treasurer 


\3 [Reverse of above check ] 
X Fire Marshal 

~ Government of Guam 
| | Defendant's Exhibit No. 80 


GOVERNMENT OF GUAM No. 23513 
TREASURY OF GUAM 


Payroll Acct. Agana, Guam _12 January 19 51 
No. 4324 


Pay To The 710-1003 
Order of 


N. A. PELTIER | $ 188.53 


ONE HUNDRED EIGHTY EIGHT AND 53/100 - - - DOLLARS 


Bank of America 
National Trust & Savings Association 
Agana, Guam 


Treasurer or Assistant Treasurer 


Reverse of above check 
{Pay to the order of the Disbursing Officer N.O.B. Guam, M.I. N. A. Peltier, Fire Marshal, 
Govt. of Guam] [Pay to the order of the Bank of America, Guam Branch, for Credit 


to the Treasurer of the United States, J. W. Veazey, Lieut. (JG) SCUSNR 
Comm Store, NSD, Guam, M. I. 





Defendant's Exhibit No. 8P 


GOVERNMENT OF GUAM ‘No. 25002 
Payroll Acct. TREASURY OF GUAM 7 = 


No. 4324 Agana, Guam 


Pay To The 710-1003 
Order of 


N. A. PELTIER $ 188.53 


ONE HUNDRED EIGHTY EIGHT AND 53/100 - - DOLLARS 


Bank of America 
National Trust & Savings Association 
Agana, Guam | 

(Signed ) | 
Treasurer or Assistant Treasurer 


[Reverse of above check | 


Fire Marshal 
Govt. of Guam 


Defendant's Exhibit No. 8Q 


GOVERNMENT OF GUAM No. 27420 
Payroll Acct. TREASURY OF GUAM : 

a ae Agana, Guam i 
Pay To The 710-1003 | 
Order of | 


N. A. PELTIER $ 188,53 


ONE HUNDRED EIGHTY EIGHT AND 53/100 - - - DOLLARS 


Bank of America 
National Trust & Savings Association 
Agana, Guam 
(Signed ) ; 
Treasurer or Assistant Treasurer 


[Reverse of above check] 


Fire Marshal 
Govt. of Guam 





Defendant's Exhibit No. 8R 


GOVERNMENT OF GUAM No. 29568 
TREASURY OF GUAM 
Payroll Acct. 


No. 4324 Agana, Guam 21 February 19 51 
Pay To The 710-1003 
Order of 
N. A. PELTIER $ 188.53 


ONE HUNDRED EIGHTY EIGHT AND 53/100 - - - DOLLARS 


Bank of America 
National Trust & Savings Association 


Agana, Guam 
(Signed ) 
Treasurer or Assistant Treasurer 


[Reverse of above check] 
«gq Fire Marshal 
Govt. of Guam 


Defendant's Exhibit No. 85 


GOVERNMENT OF GUAM No. 31493 
Payroll Acct. TREASURY OF GUAM 


No. 4324 Agana, Guam 9 March 19 51 


Pay To The 710-1003 
Order of 


N. A. PELTIER 


TWO HUNDRED FOUR AND 41/100 


Bank of America 
National Trust & Savings Association 
Agana, Guam 
(Signed ) 
Treasurer or Assistant Treasurer 


fReverse of above check] 


{Fire Marshal, Govt. of Guam, for Depesit to Account of MARBO Central Exchange APO 246, 
with the Bank of America, Agana, Guam] 
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Defendant's Exhibit No. 8T 


i 
i 





GOVERNMENT OF GUAM No. 33497 
Bavtoit Aeek TREASURY OF GUAM i 
No. 4324 Agana, Guam 22 March 19 51 
Pay To The 1710-1003 | 
Order of | 
N. A. PELTIER $ 16. 88 


ONE HUNDRED EIGHTY EIGHT AND 53/100 - - - DOLLARS 


Bank of America 
National Trust & Savings Association ! 
Agana, Guam | 
Signed | 
Treasurer or Assistant Treasurer 


[Reverse of above check] | 


[Fire Marshal, Govt. of Guam , For Deposit with the Bank of America to — Credit of 
MARBO Command Officers’ Mess] 


AQ. 





| 
Defendant's Exhibit No. 8U 


GOVERNMENT OF GUAM No. 35001 
Supa aah TREASURY OF GUAM i 
No. 4324 Agana, Guam 6 April 1 51 
Pay To The 710-1003 
Order of i 
N. A. PELTIER $ 188. 53 53 


ONE HUNDRED EIGHTY EIGHT AND 53/100 - - + DOLLARS 


Bank of America 
National Trust & Savings Association ! 
Agana, Guam | 
(Signed ) ! 
Treasurer or Assistant Treasurer 


[Reverse of above check : 


[Pay to the order of the Disbursing Officer N,.O.B, Guam, M.1., N. A. Peltier, Fire Marshal 
Government of Guam] [Pay to’ the Order of the Bank of America, Guam Branch for 
Credit to the Tresurer of the United States, J. W. Veazey, Lieut. (IG) SCUSNR, Commisary 


7) a. 
































Defendant's Exhibit No. 8V 


GOVERNMENT OF GUAM No. 36472 
TREASURY OF GUAM 
Payroll Acct. 


No. 4324 Agana, Guam 20 April 19 51 


Pay To The 710-1003 
Order of 


N. A. PELTIER 


SIXTY THREE AND 06/100 


Bank of America 
National Trust & Savings Association 
Agana, Guam 
(Signed) 
Treasurer or Assistant Treasurer 


{Reverse of above check] 


[Pay to the order of the Disbursing Cfficer N.O.B. Guam, M.I., N.A. Peltier, Fire Marshal 
Government of Guam }] [Pav to the Order of the Bank of America, Guam Branch for Credit 
to the Treasurer of the United States, J.W. Veazey, Lieut. (JG) SCUSNR, Commmsary Store, 
+ 


Defendant's Exhibit No. 8W 


GOVERNMENT OF GUAM No. 37875 
Payroll Acct. TREASURY OF GUAM ——— 


No. 4324 Agana, Guam 4 May 19 51 


Pay To The 710-1003 
Order of 


N. A, PELTIER | $ 309.57 


THREE HUNDRED NINE AND 57/100 


Bank of America 
National Trust & Savings Association 
Agana, Guam 
(Signed ) 
Treasurer or Assistant Treasurer 


[Reverse of above check | 


Fire Marshal 
Government of Guam 
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Defendant's Exhibit 8X 


GOVERNMENT OF GUAM No. 40498 
Payroll Acct. TREASURY OF GUAM 


No. 4324 Agana, Guam 18 May 1 51 


Pay To The 710-1003 
Order of 


N. A. PELTIER $ 188.53 
ONE HUNDRED EIGHTY EIGHT AND 53/100--- DOLLARS 


Bank of America . 
National Trust & Savings Association 
Agana, Guam 


(Signed) : 
Treasurer or Assistant Treasurer 
| 


{Reverse of above check] : 


[Pay to the order of the Disbursing Officer N.O.B. Guam, M.I., N.A. Peltier, Fire Marshal 
Government of Guam] [Pay to the Order of the Bank of America, Guam Branch for Credit 
to the Treasurer of the United States, J, W. Veazey, Lieut. (JG) SCUSNR, Commissary Store, 
NSD, Guam, M. I.] 


Nc: 





Defendant's Exhibit 11A 
[Filed Aug. 11, 1958] ! 


GOVERNMENT OF GUAM 
AGANA, GUAM 


CERTIFICATE OF ATTESTATION | 
I, Richard F. Taitano, Director of Finance, Department of 
Finance, Government of Guam, do hereby certify that I have compared 


the photostatic copies of documents to which this certificate is attached 





with the original documents as follows: 


1. Bank of America Check No. 14813, Account ne. 4049, 
dated 12 October 1950, payable to Pan American World 
Airways, Inc., in the amount of $160. 00. | 
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Government of Guam Voucher No. 1782, in support of check 
No. 14813, payable to Pan American World Airways, Inc., 
dated 12 October 1950, in the amount of $16v. 00. 


Duplicate original invoice of Pan American World Airways, 
Inc., to Treasurer of Guam, dated September 30,1950, in 
the amount of $160. 0c. 


Bank of America Check No. 16978, Account No. 4049, dated 
December 26,1950, payable to Norman A. Peltier, in the 
amount of $23.95. 


Government of Guam Voucher No. 2302, in support of check 
No. 16978, payable to Norman A. Peltier, dated 26 December 
1950, in the amount of $23.95. 


Memorandum from Norman A. Peltier, dated 20 December 
1950, addressed to The Treasurer, Government of Guam, 
requesting reimbursement for expenses incurred in travel 
of dependents from the United States to Guam in the amount 
of $23.95. 


Bank of America Check No. 16966, Account No. 4049, dated 
December 26, 1950, payable to Norman A. Peltier, in the 
amount of $291.98. 


Government of Guam Voucher No. 2290, in support of check 
No. 16966, payable to Norman A. Peltier, dated 26 Decem- 


ber 1950, in the amount of $291.98. 


Memorandum from Norman A. Peltier, dated 20 December 
1950, addressed to the Treasurer, Government of Guam, 
requesting reimbursement for payment of charges for ship- 
ment of household effects. 


Bank of America Check No. 18316, Account No. 4049, dated 
February 13,1951, payable to Atkins, Kroll (Guam) Ltd., in 
the amount of $650.96. 


Government of Guam Voucher No. 2647, in support of check 
No. 18316, payable to Atkins, Kroll (Guam) Ltd., dated 13 
February 1951, in the amount of $650. 96. 


Bill of Lading No. 110 of Pacific Far East Line, Inc. ; 
Shipper, Mrs. Norman Peltier; Consignee, Mr. Norman 
Peltier, Government of Guam, Agana, Guam; for three boxes 
of household effects and one unboxed 1937 Plymouth Coupe, 

in the amount of $650. 96. 


as the same appear of record and on file in my office, at the Department 
of Finance Building in Agana, Guam, and that the same are true and 
correct copies of said original documents and the whole thereof. 
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In testimony whereof, I have 
hereunto set my hand at Agana, 
Guam, this 7th day of May, 
1958. | 


/s/ Richard F. Taitano 
Director of Finance 


I, Paul D. Shriver, Judge of the District Court of Guam, do 
hereby certify that Richard F. Taitano, whose name is subscribed to the 
foregoing certificate of attestation, now is, and was, at the time of 
Signing the same, Director of Finance, and the lawful custodian of the 
documents named in the certificate of attestation and that the documents 
are kept in the territory of Guam. 
Given under my hand and the 


seal of said court, this 7th 
day of May, 1958. 


/s/ Paul D. Shriver 
Judge, District Court of Guam 


Defendant's Exhibit 115 


BANK OF AMERICA No. 16978 
National Trust and Savings Association | 
AGANA, GUAM | 


December 26, 19 50 


Pay To The | 
Order Of ! 
N. A. PELTIER $ 23.95 
TWENTY THREE AND 95/100 - - - - - - - U.S. Dollars 
y /s/ (Illegible ) ! 
Vr. 2302 : 


[Reverse of above check | 
Terman Q. filler 


™% 
~ | 
NC 4 
\ > 
& 4 


* 





Defendant's Exhibit 11F 





VOUCHER 
Check No. 16978 Voucher No. 2302 


GOVERNMENT OF GUAM 
DEPARTMENT OF RECORDS AND ACCOUNTS 


To: NORMAN A. PELTIER (.02) Dr. 


26 December. 1950 (Records & Accounts) NG-110-51 
a Ne pain 





Reimbursement for personal funds expended or travel of dependents 
from U.S. to Guam as per Itr to Treasurer of Guam dtd 20 December 1950. 


$23.95 
TOll ss «« $23.95 


(The expenditure on this voucher is authorized and directed as necessary 
and proper for the Government of Guam). 


APPROVED: Examined and found correct: 
| /s/ P. T. Flores 
Governor of Guam Authorized Certifying Officer 


Received payment: /s/ NormanA. Peltier 








Defendant's Exhibit 11G 


FIRE DIVISION 
DEPARTMENT OF PUBLIC SAFETY 
GOVERNMENT OF GUAM 


20 December 1950 


| To: The Treasurer, Government of Guam 
Subj: Reimbursement for expenses incurred in travel of dependents 
from the United States to the Island of Guam. 
1: It is requested that I be reimbursed in the sum of $23.95 for 


expenses incurred through no fault of or for personal reason by my depen- 


dents in their travel from San Francisco, California to Agana, Guam via 
Pan American Worid Airways. 
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Transportation from Pan American Office to 
Airport San Francisco 
Transportation from Airport to hotel at Honolulu | 
Transportation from Hotel to airport at Honolulu | 
Hotel Reservations one night Alexander Young Hotel 
Honolulu(3) | 10. 00 
Dinner and breakfast for three (3) : 6.45 
Total | $23.95 


2: These expenses were incurred as result of stopover between 
flights as scheduled by Pan American Airways for their convenience 
and not that of the passengers. | 


/s/ Norman A. Peltier 
Fire Marshal 
Government of Guam 


Defendant's Exhibit 11H 


BANK OF AMERICA No. 16966 
National Trust and Savings Association | 
4049 AGANA, GUAM 
December 26, 19 50 


Pay To The : 
Order of | 


NORMAN A. PELTIER $ 291.98 


TWO HUNDRED NINETY ONE AND 98/100----  U.S.Dollars 
Vr. #2290 : 


/s/ (Mlegible) : 


Bre Markl ! 


i 
Bet. g hed 
! 
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Defendant's Exhibit 111 
VOUCHER 
Check No. 16966 Voucher No. 2290 


GOVERNMENT OF GUAM 
DEPARTMENT OF RECORDS AND ACCOUNTS 


To NORMAN A. PELTIER (.03) Dr. 


26 December, 1950 (Records & Accounts) NG-110-51 


Reimbursement for personal fund expended on transporting 
household effects from San Francisco, California to Guam in 
reference to ltr of Norman Peltier dtd 20 December 1950 & 
Invoice No. 02994 of Chipman Van & Storage dtd 7 December 
saci $291.98 


TOTALx «4 0 $291.98 





(The expenditure on this voucher is authorized and directed as necessary 
and proper for the Government of Guam). 


APPROVED: Examined and found correct: 
/s/ P. T. Flores 
Governor of Guam Authorized Certifying Officer. 


Received payment: /s/ Norman A. Peltier 


Defendant's Exhibit 11.J 


FIRE DIVISION 
DEPARTMENT OF PUBLIC SAFETY 
GOVERNMENT OF GUAM 


20 December 1950 


Le! The Treasurer, Government of Guam 

Subj: Reimbursement for payment of charges for shipment of house- 
hold effects 

i: It is requested that I be reimbursed in the sum of $291.98 for 


the payment of charges incurred with the Chipman Van & Storage, 1735 
Broadway. Vallejo, California, for the crating, packing, weighing, 
marking and hauling to the pier at San Francisco, California of my house- 
hold effects for further shipment to Agana, Guam. 
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2: These charges were incurred on authority received by letter 


| 
from the Government of Guam in accordance with provisions contained in 





my employment agreement for the shipment of household effects from 
point of hire to post of duty. ! 
3: Five (5) copies of bill for services. are herewith attached. 


/s/ Norman A. Peltier 
Fire Marshal 
Government of Guam 
| 





EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[Filed Oct. 29, 1958] i 
1 Washington, D. C. 
Friday, May 16, 1958 
For trial before Judge JOSEPH R. JACKSON, at 10 a.m. today. 
Appearances: : 
For plaintiff: 
Mr. JOHN HENRY FALLON 
For defendants: 
Mr. DYER JUSTICE TAYLOR 
Mrs. RUTH VAN CLEVE 











* * * | 
3 NORMAN A. PELTIER, | 
the plaintiff, being first duly sworn, was examined and testified as 
follows: ! 
* * * 
13 BY MR. FALLON: 


Q. Mr. Peltier, referring to the 12th day of May, 1951, what if 
anything happened unusual on that day? A. I was disclarged from my 





position as Fire Marshal. 


Q. Where were you serving as Fire Marshal? A. On the island 


of Guam. 
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Q. Mr. Peltier, how long had you been on the island of Guam ? 
A. Since the ist of April, 1949. 

Q. Will you tell us the occasion for your going toGuam? A. I 
received an appointment from the Navy Department, of the U.S. Naval 
Shipyard at Vallejo, California, on the 18th of March, I believe, of that 
year, as a Safety Inspector at the Naval Supply Depot in the Marianas 
Islands, on the Island of Guam. 

14 MR. TAYLOR: Your Honor, I object. This is not the best evidence. 
The best evidence would be the appointment form. 

THE COURT: I think he ought to know what it is. You don't doubt 
but what he had it? 

MR. TAYLOR: I don't have the-- 

THE COURT: I say, you don't doubt it? 

MR, TAYLOR: I will have to check it, Your Honor. 

THE COURT: I am going to let the answer stand. You may 
check it, and if there is anything that shows it is wrong, I will have it 
stricken. 

Go ahead. 

BY MR. FALLON: 

Q. Will you continue, Mr. Peltier. 

MR. TAYLOR: Your Honor, may I have that again? May I have 
that read back so I can check that for veracity ? 

THE COURT: Yes. 

THE REPORTER: (reading): 

"Answer: I received an appointment from the Navy Department, 

of the U.S. Naval Shipyard at Vallejo, California, on the 18th of 

March, I believe, of that year, as a Safety Inspector at the Naval 

Supply Depot in the Marianas Islands, on the Island of Guam." 

MR. TAYLOR: Your Honor, I will now demonstrate to the Court 
the reason that the best evidence should be the appointment form. Iam 

iS reading from a -- 

THE COURT: Have you such documents, Mr. Fallon? 

MR. FALLON: Yes, Your Honor. 





91 | 

MR. TAYLOR: My copy shows "accepted appointment, " instead 
of “appointment”, and it shows March 23 as the date. These dates may 
become crucial, and the type of appointment. : 

THE COURT: The witness may testify. Your objection is over- 
ruled. That is .on the assumption, of course, that these documents 
will be put in evidence. | 

MR. FALLON: Yes, Your Honor. I attempted to bring out the 
outline of the experience, and then present the documents to him. 

THE COURT: Go ahead. Do it your own way. | 

BY MR. FALLON: | 

Q. Will you proceed, Mr. Feltier. A. I flew from the Naval 
Air Station at Oakland, California, to Hawaii, and stayed in Hawaii 
about a week awaiting transportation to Guam; and flew from Hawaii to 
Guam, arriving there around the 1st of April, at which time I assumed 
my position as a safety inspector at the naval supply depot. 

Q. How long did you remain employed at the naval supply racial 
A. Until January of 1950. 

Q. Did you continue to perform the duties of safety inspector until 





16 that time? A. I did, except for a two-week period when I went 


i on active duty in the Army for active duty training. 
Q. Now will you tell us, when you concluded your employment at 





the naval supply depot, what if anything you did then? A. On January 
1950 I transferred from the naval supply depot to the Naval Government 
of Guam as an investigator in the Department of Civil Police. 

Q. And how long did you then remain in that position ? A. Ire- 
mained in that position until I was appointed Fire Marshal. 

Q. Can you tell us the date of that? A. I believe that was in 
May, of 1950. : 

Q. And how long did you continue your employment in the Naval 
Government of Guam? A. Until I was transferred to the Department 


° of the Interior. 
MR. TAYLOR: Your Honor, for the record I must ‘asic to the 


conclusion. 
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THE COURT: Overruled. 
BY MR. FALLON: 
Q. And what day was that, Mr. Peltier? A. The 25th of June, 1950. 


cd * * * 


19 THE WITNESS: And at that time they gave me a letter which stated 
that I would be separated from the employ of the Department of the In- 
terior, Government of Guam, on the 12th day of April -- eight days after 


_ the letter was given to me. 
BY MR. FALLON: 

Q. And what if anything did you do then, Mr. Peltier? A. Well, 
at the time I read the letter, in their presence, there were two state- 
ments on there which I questioned relative to my suitability to be a 
Government employee. I wanted to know what the contents of the reports 
are, which they refused to tell me. 

MR. TAYLOR: I object, Your Honor. The best evidence would be 
the letter itself. 

20 THE COURT: Overruled. 

THE WITNESS: So I procured counsel, and my counsel wrote to 
the officials of the government there requesting that the charges be 
clarified. 

MR. TAYLOR: Objection, Your Honor -- hearsay. 

THE COURT: Overruled. 

THE WITNESS: And I got another letter on the 12th day of April, 
cancelling the letter on the 4th day of April, which stated the charges 
out again with no further clarification except adding a few additional 
names. 

* K 

DIRECT EXAMINATION 
BY MR. FALLON: 
Q. a x ak 
Will you tell us the circumstances -- and I show you Plaintiff's 


Exhibit 4-A -- the circumstances under which you received that letter ? 


* * * 








93 | 

Dated April 4, 1951. A. I received this in the office of the Com- 
missioner of Public Safety, from Mr. Frost, in the presence of Mr. 
Slaughter, who was the Personnel Director at that time. 

Q. Was anything said to you by Mr. Frost or Mr. Slaughter at that 
time? A. Well, prior to giving me this letter they asked for my resig- 
nation. | 

30 MR. TAYLOR: I object again on this ground: There is no showing 
Mr. Frost and Mr. Slaughter have any authority to bind the United 
States by any statement. Consequently this is hearsay. | 

THE COURT: Overruled. i 

BY MR. FALLON: | 

Q. Proceed, Mr. Feltier. A. They asked for my resignation and 
stated that if I didn't resign, they had enough against me that they would 
blackball me in all the Government agencies, and that they would fire 
me off the island, anyway. : 

And when I refused to resign, they handed me this letter, which I 
read. And in the paragraphs which stated I was unsuitable as a Govern- 
ment employee, I requested that they give me the facts as to what was 
contained in these reports, which they refused to do. I ‘informed them 
at the time that it was my understanding that the regulations required 
that they tell me this. | 

MR. TAYLOR: I object to this testimony. This is a conclusion as 
to what the regulations show. The regulations should be introduced as 
the best evidence. : 

THE COURT: Overruled. 

By the way, by whom was Mr. Frost employed? : 

THE WITNESS: He was employed by the Department of the Interior. 

31 THE COURT: This is prior to the time Guam became an indepen- 
dent government ? 

THE WITNESS: This was after. 

THE COURT: Who paid Frost? : 

THE WITNESS: He was paid by the same people who paid me. 

THE COURT: Who paid you? 
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THE WITNESS: I was paid, from what I understood, by the United 
States Government. 

THE COURT: Were you paid by check? 

THE WITNESs: Yes, Your Honor. 

THE COURT: Was it drawn on the United States Treasury or the 
Treasurer of Guam? 

THE WITNESS: I had checks drawn on the Naval Government of 
Guam. And then later on they Xed out the "Naval" part and gave us 
checks that just said "Government of Guam". 


* * ok 


63 Q. Now, Mr. Feltier, calling your attention to the 25th day of 


September, 1950, did anything unusual happen on that day? A. I signed 


a renewal agreement and transportation authorization to enable me to 
return to the United States on leave from Guam. 

Q. And at that time was anyone else involved in the execution or 
signing of that? A. Mr. Kloske, the Acting Personnel Director. 

THE COURT: Did he sign the authorization ? 

THE WITNESS: He executed the authorization, Your Honor. 

THE COURT: It is a regular, what is it, blue ticket used by the 

Government for transportation ? 

THE WITNESS: No, sir. We had to sign this agreement so that 
they could authorize us transportation to the States, and return to the 
island. 

THE COURT: I see. 

BY MR. FALLON: 

Q. And at that time you were serving in what position, Mr. Peltier ? 
A. I was the Fire Marshal. 

Q. Will you tell us the circumstances surrounding the signing of 
this renewal employment agreement, please. A. I requested leave in 
the United States. I had been gone from the States since March -- I left 
in March of 1949 -- and my family were in California. So I requested 
leave to return to the United States to visit my family and make arrange- 
ments to return my family to the island of Guam to take up residence 
there with me while I was in employment out there. 





65 


66 law, not what someone has said. 
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Mr. Kloske informed me that it would be necessary -- 

MR. TAYLOR: Objection, Your Honor. This is hearsay, initially. 
There is no showing of an exception to the hearsay rule being applicable, 
and there is no showing that Mr. Kloske was acting as an agent of the 
United States at the time. | 

THE COURT: Who was Mr. Kloske? 

THE WITNESS: Mr. Kloske was the Acting Director of Personnel. 

THE COURT: Overruled. : 

MR. TAYLOR: Your Honor, may I make a further statement ? 

THE COURT: Yes. ! 

MR. TAYLOR: The statement says Acting Director of Personnel. 
It doesn't say for Guam or the Interior Department. | 

THE COURT: All right. Clarify it. What was it? 

THE WITNESS: He was an employee of the Interior Department. 

MR. TAYLOR: I object to that, because that is a conclusion of 
the witness going to the essence of the case. ! 

THE COURT: Do you know that ? 

THE WITNESS: Ido, sir. 

MR. TAYLOR: Your Honor, that is a conclusion | usurping the 
function of the Court. That is the core of the whole case, whether 
Kloske was with the Interior Department. : 

MR. FALLON: Might I say on that point, Your Honor, that in the 
answer to the request for admissions the defendants stated that Mr. 
Kloske was employed by the Interior Department on that date. 

THE COURT: Objection overruled. : 

MR. TAYLOR: Your Honor, if I might say, all is a question of 


THE COURT: Objection overruled. i 
BY MR. FALLON: : 
Q. Will you proceed, Mr. Peltier. A. Mr. Kloske informed me 
that it would be necessary for me to execute this employment renewal 


agreement so that I could be authorized to return to the United States 


and to bring my family back to the island. 
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THE COURT: Now what was this renewal agreement? 

THE WITNESS: I had been employed by the Navy and been trans- 
ferred to the Interior Department, and I was renewing my contract with 
the Interior Department so that I could go back to the States. 

MR. TAYLOR: I object on the grounds that this is not the best 
evidence. The best evidence is the agreement itself. 

THE COURT: Overruled. I merely asked him what it was for my 
own information. He evidently knows. 

BY MR. FALLON: 

Q. Will you proceed. A. Then I returned to the States on leave, 

and came back in November. And at that time arrangements were being 


made for my family to procure passports to come out to the island. And 


when the negotiations were completed, they came out just before Christ- 


mas in 1950; my wife and two children arrived on the island. 

67 Q. Would you relate to us the substance of your conversation with 
Mr. Kloske about this form, the renewal employment agreement. A. Yes. 
I was very specific with Mr. Kioske in asking him just what this renewal 
agreement meant. And he explained to me that this agreement was 
necessary -- 

MR. TAYLOR: Your Honor, I object. 

THE COURT: Overruled. Let him finish his answer. 

Finish your answer. 

THE WITNESS: He said that this renewal agreement was necessary 
before they could authorize the transportation to the States and return; 
that it was their only security that I would return to the island and re- 
sume my employment. 

MR. TAYLOR: I move to strike, Your Honor. 

THE COURT: Motion denied. 

* * 

68 BY MR. FALLON: 

Q. Don't tell about what happened before. Just tell about your 
conversation with Mr. Kloske. A. I asked Mr. Kloske what my status 
would be, whether I was going to continue as a federal employee if I 
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signed this renewal agreement. 
THE COURT: Were you Fire Marshal at that time ? z 
THE WITNESS: I was, Your Honor. | 
Whether I would continue as a federal employee if I signed this 
renewal agreement, because if I wasn't I was going to return to the 
States to settle my connection with the Government out there. And he 
informed me that I would remain as an employee of the Department of 
the Interior, until some time in the future when the merit system was 
initiated, and at that time I would be given an opportunity either to re- 
main as an employee of the Territory of Guam, or I would be trans- 
ported back to the States at the expense of the Government. 
70 * a * 
BY MR, FALLON: : 
Q. And I believe you told us what Mr. Kloske said to you? 
A. Yes. He told me that I would remain as an employee of the Depart- 
ment of the Interior, until such time as the merit system went into effect, 
and then I would be given a choice of either remaining on the island as a 
territorial employee or returning to the States at Government expense 


when I had completed my contract. 





* * * 
74 BY MR. FALLON: | 

Q. Mr. Peltier, after you executed this renewal employment agree- 
75 ment, what if anything did you do then? A. I went back to the 


States on leave. | 

Q. Can you state, if you returned to Guam, I believe you have 
said, when you returned? A. I got back there in November. 

Q. And what did you do with respect to duty assignments after 
that? A. I returned to my assignment as Fire Marshal. 

Q. And how long did you continue then to perform those duties ? 
A. Until I was suspended. | 
(Memorandum January 18, 1951 to 
Peltier from Lujan was marked for 


identification as Plaintiff's Exhibit 
No. 23.) 
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BY MR. FALLON: 
Q. Mr. Peltier, I show you a paper marked Plaintiff's Exhibit 


No. 23 and ask you to tell us what itis. A. That is a memorandum 
that I received from the Director of Personnel, dated January the 18th, 


1951. 


* 


79 RUSSELL P. MUNGEN, 
called as a witness by counsel for plaintiff and being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FALLON: 


x x * 


81 Q. Well, what happened on the 13th day of November, 1950, that 
you can recall? 
THE COURT: Where? Here? 
MR. FALLON: In Guam. 
BY MR. FALLON: 
Q. Were you in Guam in 1950? Were you on the island of Guam 
in 1950? A. That was the date of my employment agreement that I 
started with the Government of Guam. I mean, with the Navy -- the 
_ Government of Guam, yes, sir. Iam sorry, sir. 
82 Q. Do you have anything -- 
THE COURT: Were you a civil employee of the Navy, or were 
you in the Navy ? 
THE WITNESS: A civil employee, Your Honor. 
THE COURT: I see. 
BY MR. FALLON: 
Q. Will you state your employment experience with the Navy, how 
it began and terminated. A. I was working in Oakland, California, 
and I was requested for the Navy in Guam. So I took a short leave and 


went over to Guam as a Naval civilian employee. And I worked there 
on the water front with the Navy Department. 
THE COURT: Doing what? 





| 
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THE WITNESS: I was marine terminal superintendent for the 


Navy, Your Honor. | 
BY MR. FALLON: : 
Q. Have you stated any dates? Will you tell us approximately 
when this happened, when you were working and when it started? 
A. Yes, sir. In 1949 I signed an agreement with the Navy to go over 
to Guam. And that was 6-16-49. | 
Q. How long did you work with the Navy on Guam’ ? A. A little 
over a year. ! 
Q. Will you tell us -- ! 
MR. TAYLOR: Your Honor, at this point, it appears the witness' 
83 memory has not been refreshed. He is now has recorded certain 
information. So this is past recollection recorded. : 
THE COURT: I don't know whether it is refreshed or not. Some- 


times his eyes are down, and sometimes they are up. If he doesn't 





need refreshment, he doesn't have to look at it. 
MR. TAYLOR: Precisely. | 
THE COURT: If he does, he can look at it. : 
BY MR, FALLON: . 
Q. Can you remember the dates involved in your employment -- 
THE COURT: Have you got those dates down there in that folder ? 
THE WITNESS: Yes, sir. | 
THE COURT: Well look them up, and then tell us. 
MR. TAYLOR: I object to his past recollection recorded. 
MR. FALLON: Perhaps I can -- let him rene with this narra- 
tive, and - - 
THE COURT: We are wasting time. 
BY MR. FALLON: 
Q. Proceed and tell us about your -- | 
THE COURT: We are wasting time. Go ahead and consult your 


record for those particular dates. | 
BY MR. FALLON: | 
84 Q. Just go from point to point, then, in your records and tell us 





| 
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what happened. A. SoI went over with the Navy Department, and in 
1950 the Government of Guam asked me to come over and operate the 
marine terminai there. 

THE COURT: Yes, that is what you said before. Now continue 
on from there. 

THE WITNESS: So in order to go over with them, I felt I would 
want to remain a federal employee, and my civil service retirement 
benefits and my competitive status was requested. 

THE COURT: Were you a civil service employee at that time 
when you were working in Oakland ? 

THE WITNESS: No, sir, I was with the Navy by this time and had 
completed one year on Guam with the Navy. 

THE COURT: You said you wanted to continue your civil service. 
Now where did it start? 

THE WITNESS: I had started at Oakland, California. 

THE COURT: All right. And it was still alive when you went to 
Guam ? 

THE WITNESS: Yes, sir. 

THE COURT: And you wanted to keep it alive? 

THE WITNESS: Yes, sir. 

THE COURT: What did you do? 

THE WITNESS: And I worked there and finished my contract with 


85 the Navy, and remained on there rather than returning. And they 


allowed you to do so. 

In the meantime the Government of Guam wanted someone to 
operate their marine terminal. So they came over and asked me if I 
would go over and take this position with them. 

THE COURT: When you say the Government of Guam, was Guam 
an independent, sovereign state then? 

THE WITNESS: They were known as the Government of Guam. It 
had been the Naval Government before. 

THE COURT: I know it had been. 
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Were you paid by the Government of Guam or by the United States 
Government, after you transferred? How were your checks? 

THE WITNESS: I don't recollect the check or what was on the check 
at all. But I made certain before I went over that I would remain a 
federal employee. | 

THE COURT: Then you were really on leave for that? 

THE WITNESS: No, sir. It was classed as a transfer. I would 
not separate from federal service. If I could be transferred as a federal 
employee, I was willing to go. If I couldn't do that, I was not going to 
go over at all. : 

THE COURT: I see. 


BY MR. FALLON: 


Q. Did you have any conversations with anyone about this? A, 


86 Yes, sir. | 

Q. Whom did you have the conversation with? A. First of all it 
was the Director of Commerce. And I asked him, I said I would not 
consider employment with the Government of Guam at all unless it was 
in federal status. So he said he thought it was. | 

MR. TAYLOR: I object to hearsay, Your Honor. : 

THE COURT: Where was this conversation held? 

THE WITNESS: In Guam, Your Honor. : 

In other words, they wanted me to come over with them and trans- 
fer from the Navy Department to the Department of the Interior. And I 
said I would if it were Department of the Interior, but I absolutely would 
not give up federal status. : 

MR. TAYLOR: Objection, Your Honor. These are conclusions, 
hearsay; and I move to strike the whole answer. 

THE COURT: Denied. 

THE WITNESS: I have the papers -- 

THE COURT: Are you still subject to civil service benefits ? 

THE WITNESS: Not now, Your Honor. 

THE COURT: Did you withdraw from it? | 

THE WITNESS: No, sir; I did not. And when I transferred I 
would not even consider the transfer until I had been assured -- 
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THE COURT: You don't understand me. You paid a portion of 


your salary every month for your civil service retirement or protection, 


didn't you ? 

THE WITNESS: Yes, sir. 

THE COURT: Did you withdraw that? 

THE WITNESS: After I left Guam. 

THE COURT: All right. That is what I wanted to know. 

Go ahead. 

BY MR. FALLON: 

Q. You related you had some conversation with the Director of 
Commerce. Did you have some conversation with any other person? 

A. Yes, sir. 

Q. With whom? A. The Director of Commerce could not answer 
all the questions as to whether I would remain federal status; so he took 
me to the personnel department -- 

MR. TAYLOR: Objection, Your Honor -- conclusion, hearsay. 

THE COURT: Overruled. Go ahead. 

THE WIINESS: And when I went to the personnel department I 
talked with Mr. Kioske and he said that he did not have the authority to 
explain it fully, whether I would be a federal or a territorial employee. 


88 So then we went to Mr. Slaughter, who at that time was Director 


of Personnel, and he assured me that I would be a federal employee-- 

MR. TAYLOR: The same objection as before. 

THE WITNESS: -- and would remain as Such for the duration of 
my contract, regardless of what happened to the governmental set-up 
there. 

In other words, if they became aterritory -- it wasn't quite known 
what they were going to do. But regardless I would remain on that 24- 
month contract as a federal employee, until I either completed it or 
until I left the island, at which time I would be given a chance to sign a 
new contract with the territory. 

I still wasn't satisfied with this assurance from just the Personnel 
Director, and I requested the transfer be originated by the Governor. 
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So the Governor requested my transfer from the Navy Department to the 


Department of the Interior, and not to the territorial government. 

THE COURT: That is the Governor of Guam? 

THE WITNESS: Yes, sir. 

* 

BY MR. FALLON: 

Q. Mr. Mungen, I show you two sheets of paper marked 26-A and 
26-B. Will you tell us, please, what thatis. A. That is the employ- 
ment agreement which was signed by myself and the Director of Personnel 
when I engaged my employment with the Government of Guam. 

Q. And the date of that is what? A. The 13th of, November, 

1950, for a period of 24 months. 


* * | 


95 Q. Mr. Mungen, I show you a paper marked Plaintiff's Exhibit 
for identification No. 27. Will you tell us what that is , please. A. That 
was a reclassification. What it amounted to is a raise in pay from Range 
35 to Range 37, with an increase in salary. : 
96 THE COURT: As what? 
THE WITNESS: Marine terminal superintendent with the Govern- 
ment of Guam. 


| ok 


* | 
| 


98 BY MR, FALLON: 


Q. Did you ever work for any other government department be- 


sides the Navy Department? A. The Government of Guam and the De- 


partment of the Interior. | 

Q. You worked for the Department of the Interior. You keep 
speaking of the Government of Guam. Would you explain to the Court 
what you mean by the Government of Guam ? 2 

MR. TAYLOR: I object. I don't believe the oa has shown 
any qualification. i 

THE COURT: He may know. I don't know. He has just been 
asked what he means by the Government of Guam. | 
MR. TAYLOR: It goes to the issue in the case. | 
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THE COURT: I know -- exactly. I want to find out. 

THE WITNESS: At the time I left the employment of the Navy 
Department I worked for the Interior Department for about a year, I 
think 15 months there, before I switched over to the new Government 
of Guam, which I don't know whether you would class that as a terri- 
torial government or something other than federal status. 

THE COURT: Was it at that time under the jurisdiction of the 
United States, after you had changed over to what you call the Govern- 


‘ment of Guam ? 


THE WITNESS: Yes, sir. 

THE COURT: Very well. 

THE WITNESS: I went to work for the Department of the Interior. 

THE COURT: Then you transferred, didn't you? 

THE WITNESS: Yes, sir. 

THE COURT: Into what you would call the Government of Guam. 

THE WITNESS: Yes, sir. 

THE COURT: And you mentioned a governor there. 

THE WITNESS: Absolutely. 

THE COURT: So it was self-governing, wasn't it? Governed by 

100 the people of Guam themselves? Was the Governor appointed by 

the United States Government, do you know? 

You don’t know? 

THE WITNESS: No, sir. 

THE COURT: Go ahead. 

* * 

CROSS EXAMINATION 
BY MR. TAYLOR: 

Q. Mr. Mungen, referring to Plaintiff's Exhibit 24, when did 

you get that document, if you remember? If you don't, just say you don't 
105 remember. A. It was within a day of the date that is on here. 

And the way I remember is that the Governor of Guam wanted me to 
come right away from the Department of the Interior. 

Q. You don't really know, do you? You don't know whether it is 
the Government of Guam or the Interior Department, do you? A. Well 
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at that time it was Interior Department. Now lam confused and I don't 
know -- | 

Q. You don't know now whether it is the Government of Guam or 
the Interior Department, do you? A. No, sir; I can't be positive. I 
was certain then it was Department of the Interior. : 

Q. But now you don't know? Is that right? You are not positive 
now? A. Right now I am not positive of hardly anything, sir. Iam 


kind of confused. 


* * ie 


118 Washington, D.C. 
Monday, May 19, 1958 
* * ! * 
123 NORMAN A. PELTIER, | 


the plaintiff, returned to the stand and was examined and testified fur- 
ther as follows: | 
DIRECT EXAMINATION (resumed) 

BY MR. FALLON: 

Q. Mr. Peltier, calling your attention to Exhibit No. 23, which I 
show you here, what if any action did you take after receiving that 
letter? A. I discussed the contents with Mr. Slaughter, who was the 
Personnel Director. | 

Q. And can you tell us the substance of your discussion with him ? 
A. Well, I told Mr. Slaughter that I wanted to remain a , Government 
employee, a federal employee. 

MR. TAYLOR: I object, if the Court please. 

THE COURT: Let him finish, and then you can move to strike. 

Go ahead and finish your answer. | 

THE WITNESS: I told Mr. Slaughter that I would like to stay a 
federal employee. And he said in that case to just ignore this as it is 
stated in the contents; that if I wanted to go over to the — of Guam, 
to indicate such and return it to his office. ! 

MR. TAYLOR: I move to strike the testimony on h the grounds it 


is gross hearsay, and there is no reason for an exception to the hearsay 


rule, there being no showing Mr. Slaughter is an employee of the United 
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States or authorized to bind the United States in this matter. 
THE COURT: Granted. 
* x x 
127 MR. FALLON: My question that was objected to was what if any- 
thing did Mr. Peltier do after receiving this letter. 
THE COURT: All right. You may answer. 
THE WITNESS: I took the matter up with Mr. Slaughter, relative-- 
THE COURT: One minute, now. Don't relate any conversation 
there, or anything he said to you. 
THE WITNESS: --relative to carrying out the contents of that 
letter. 
THE COURT: All right. 
THE WITNESS: And just did as the letter indicated. 
THE COURT: I see. 
BY MR. FALLON: 
Q. Now where did you go to see Mr. Slaughter? A. At the 
Government House, which was the headquarters. 
THE COURT: In Guam? 
THE WITNESS: Yes, Your Honor. 
BY MR. FALLON: 
Q. Where was Mr. Lujan's office located? A. In the same office 
with Mr. Slaughter. 
| Q. Is this the original that you received? A. It is. 
Q. And you never signed or sent anything back? A. No. I kept 
the original. 
* 
136 BY MR. FALLON: 
Q. Who is Mr. Kloske? A. Mr. Kloske was Acting Director 
_ of Personnel for the Interior Department on Guam. 
MR. TAYLOR: Your Honor, I object to that. It is a conclusion 
_ of the witness. There are no facts upon which the statement is based. 


' It is hearsay and not admissible. 
THE COURT: I don't think he pulled the name of Mr. Kloske out 
of the air. 
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MR. TAYLOR: I don't either, Your Honor. 
MR. FALLON: May I state one of the answers to requests for ad- 
aa missions to the Interior Department concedes or admits Mr. Kloske 


was employed by the Interior Department at the time in question. 


* *« i 
7 141 MR. FALLON: Well, Your Honor, may I ask Mr. : Peltier what he 
said at the time that he talked to Mr. Kloske? | 
~ 3 THE COURT: Oh yes. You can't call for any of Mr. Kloske's 
answers. : 
" THE WITNESS: I asked Mr. Kloske if I would remain as an em- 


ployee of the Interior Department. And as a result of our conversation 
» | 


I signed the contract. 
* * | * 
143 BY MR. FALLON: 
x * Q. Did Mr. Kloske give you any other papers or documents at 
that time? A. No. : 
Q. Did you at any time subsequent to that and before your termina- 
tion on, we will say, before April 8th, when you have testified you re- 
144 ceived the notice, did you at any time receive any communications 
from the Interior Department indicating your separation from the Interior 
Department? <A. No. 


* * i: 


~ 150 CROSS EXAMINATION ! 
BY MR. TAYLOR: 
’ * * | * 
167 Q. Showing you Defendant's Exhibit 8-M, a check dated December 


14,1950, No. 20456, I ask you where you cashed that check, Sir, if you 
can tell. A. At the Ship's Store, the Naval Air Station at Agana, Guam. 


168 Q. How do you know that you cashed it at the Ship’ s Store? A. It 
¢ is stamped right on there. | 
Q. All right, sir. 3 
7% Showing you Government Exhibit 8-O, check numbered 23513, 


dated January 12,1951, I ask where you cashed that, sir. A. That was 
cashed at the Naval Operating Base, at the commissary. 
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Q. And how do you know it was cashed there, sir? A. It is 
stamped on the bottom -- "Commissary Store, Naval Supply Depot, Guam.” 

Q. When you cashed that check, when you endorsed that check, 
were there any markings on the back of it? A. Just the stamp that was 
put up here on this one when I signed it. 

Q. Referring to the stamp at the top of the check, when was that 
put on there? A. That was put on there before I endorsed it. 

Q. And when was the stamp under your signature put on? A. I 
don’t know. 

Q. Was it on there when you signed it? A. Not that I can remember. 

THE COURT: Are they the same? 

MR. TAYLOR: No, Your Honor -- different types of stamps. 

THE COURT: What are they? 

MR. TAYLOR: The first stamp shows, "Pay to the Order of the 
Disbursing Officer, NOB, Guam, M.I."" That is the first stamp. 

BY MR. TAYLOR: 

Q. Now you Say that was put on at the time you signed? A. That 
is right. 

Q. The second stamp, was that on there when you endorsed it? 
A. I don’t remember it. 

Q. You don't remember it? A. If it was there, I don't remember. 

THE COURT: What does it read? 

MR. TAYLOR (reading): ''Pay to the Order of the Bank of 
America, Guam Branch, for credit to the Treasurer of the United 
States.”’ 

At the bottom is the stamp, ''Commissary Store, NSD, Guam." 

BY MR. TAYLOR: 

Q. Referring to the front of the check, was that stamp on there 
when you cashed the check? A. No. 

THE COURT: What is that? 

MR. TAYLOR: On the front of the check there is a stamp saying 

this: 

"This check is in payment of an obligation to the United States 

and must be paid at par. No protest.” 
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BY MR. TAYLOR: 
Q. And this stamp was not on there when you received the check. 
A. No. i 
Q. I show you Government Exhibit No. 8-S, which is a check 
dated March 9,1951, No. 31493, and ask you if you know when that 
stamp under your Signature was placed there. A. I don't know. I 


never saw it when I signed it. | 

Q. It wasn't on there when you signed the check. A No. 

Q. That reads: "For Deposit to Account of MARBO Central Ex 
change, APO 246, with the Bank of America, Agana, Guam." 

I show you Government Exhibit No. 8-T, check 33497, dated 
March 22,1951, and ask you if that stamp was on there under your 
signature when you Signed it. A. No. | 

Q. That stamps reads: "For Deposit with Bank of America to 
the credit of MARBO Command Officer's Mess." 
THE COURT: Subsequent endorsement. 
MR. TAYLOR: Yes, Your Honor. 
171 BY MR. TAYLOR: 
Q. I show you Exhibit 8-U, check No. 35001, dated April 6, 1951, 
and ask you about the stamp at the very top. Was that on there? A. That 
was on there when I signed it. | 

Q. Was it there when you got the check? A. No. : 

Q. It was placed there when you signed it? A, i was placed 
there when I signed it. ! 

Q. What about the stamp underneath your name? A No, that 
wasn't there. : 

Q. It wasn't there when you signed it. | 

I show you a stamp on the front of the check. Was that there when 
you got the check, sir? A. No. : 

Q. The stamp on the front of the check reads: 


"This check is in payment of an obligation to the United States 





and must be paid at par. No protest." 


The two stamps on the back, referring to the first stamp: 
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178 


110 

Pay to the order of the Disbursing Officer, NOB, Guam, M.I." 

The second stamp is: 

"Pay to the order of” -- 

and there is a fingerprint there. I can't read the rest of it. 

* * * 

Q. Excuse me, sir. Did you return to the United States in Sep- 
tember, the last of September, 1950? A. Yes, I did. Yes, that is right. 

Q. You were on leave? A. On leave; that is right. 

Q. Now when in September, 1950, did you leave Guam? A. It 
was around the first of October. 

Q. It could have been the last of September? A. September 30th, 
or the first of October. 

@. It could have been September 30th. A. Yes. 

Q. Do you know the cost of transportation by Pan American 
World Airways to San Francisco? A. Between six and seven hundred 
dollars. 

Q. Could the cost of transportation for yourself, Norman Peltier, 
have been $160? A. It could have. I don't know. I know a straight 
commercial flight is more than that. Maybe they had Government rates. 

Q. All right. 

Directing your attention to Government Exhibits 11-D, 11-C and 
11-B, have you ever seen those documents before, sir, or the originals 
thereof? A. I have never seen them. 

Q. Directing your attention to Government Exhibit 11-G, I ask 
you if you have seen the original of that document, sir? A. Yes. 

Q. Is that your signature on that document? A. That is right. 

MR. TAYLOR: Let the record show that 11-G is a letter or 
memorandum from Norman A. Peltier to the Treasurer, Government of 
Guam, with the heading, "Fire Division, Department of Public Safety, 

Government of Guam,” dated December 20, 1950. 

BY MR. TAYLOR: 
Q. What do you request in that letter, sir? A. Reimbursement 


for expenses incurred on the travel of my dependents. 
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Q. Travel where, sir? A. From the United States to the Island 





of Guam. | 
Q. I direct your attention to Government Exhibit 11-F. Have 
you ever seen that document before, the original of that, document? A. Yes. 
Q. What is that document? A. Thatisa voucher, showing that I 
had received payment for those expenses. i 
Q. Is that your signature on this document, sir? . A. It is. 
Q. Showing you Government Exhibit 11-E, I ask if you have seen 
the original of that document before. A. I must have. ‘My signature 





is on it. ! 
Q. What is that document, sir? A. It is a check for $23.95. 
THE COURT: In payment for what? : 
BY MR. TAYLOR: : 
Q. In payment for what, sir? A. Incidental expenses incurred 
180 in my family’s travel from the United States to the Island of Guam, 
sir. | 
Q. Directing your attention to Defendants' Exhibit 11-J, I will 
ask if you have seen the original of that document, sir. A. Ihave. 
Q. Is that your signature on this document? A, That is right. 
Q. What is this document, sir? A. Thatisa request for reim- 
181 bursement for payment of charges for the shipping of my house- 
hold effects. | 
MR. TAYLOR: Let the record show that Government Exhibit 11-J 
is signed by Mr. Norman A. Peltier and is to the Treasurer, Govern- 
ment of Guam; subject, "Reimbursement for payment of charges for 
Shipment of household effects, "' on stationery headed, "Fire Division, 
Department of Public Safety, Government of Guam," dated December 
20, 1950. : 
BY MR. TAYLOR: 
Q. I show you Government Exhibit 11-I and ask if you have seen 
the original of that document, sir. A. Ihave. | 
Q. And what is that document? A. That is the voucher authorizing 


| 


112 
reimbursement of the expenditures on transporting household effects. 
Q. Is that your signature, sir? A. It is. 
Q. To whom is that voucher directed? A. It is directed to me 
from the Government of Guam, Department of Records and Accounts. 
Q. I show you Government Exhibit 11-H and ask if you received 
the original of that document, sir. A. I did. 


Q. And what is that, sir? A. That is a check covering the ex- 
penses that I requested. 


182 Q. Dated December 26, 1950? A. Correct. 

Q. In the sum of $291.98. A. That is right. 

x = * 
214 BY MR. TAYLOR: 


Q. Now, sir, showing you Plaintiff's Exhibit 22, did you read 
this document before you signed it? A. I did. 


Q. You read it in its entirety? A. I did. 
Q. Did you understand the provisions? A. I did. 


Q. Does the date August 1, 1950 mean anything to you, sir? 
A. That is the date that the Organic Act went into effect. 


ad 2K 


215 REDIRECT EXAMINATION 
BY MR. FALLON: 


= x x 


218 Q. Now, Mr. Peltier, do you recall how you received your 
salary, whether it was for work yet to be performed, or otherwise ? 
A. It was for work that I had performed. 

Q. Work that you had performed. 


Do you know how long after you performed your work before you 


were paid? A. It was not less than two weeks, and sometimes more 
than two weeks. 


THE COURT: What was your regular pay day? Every two weeks? 
THE WITNESS: Every two weeks, Your Honor. 
BY MR. FALLON: 


Q. And you tell us they held back about two weeks? Is that 
correct? A. That is right. 
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Q. Calling your attention to check No. 10820, which is marked 
Defendants’ Exhibit 8-H, will you state whether you can tell us when the 
service was performed for which that check was paid? A. That would 
219 be two weeks or more prior to 6 October 1950. : 
Q. Looking at Defendants’ Exhibit No. 8-G, which is check No. 
8572, 22 September, 1950, can you tell us when the services were per- 
formed for which you received that check? A. It would be at least two 





weeks prior to the issuance of the check. ! 

Q. Which was what date? A. Well, this is the 22d of September, 
1950. So the work would have had to be completed by at least the 8th 
of September. ! 

Q. Will you state for us what the payroll account is, for the 
record, on that check? A. Government of Guam, Treasury of Guam, 
and Payroll Account No. 4324. ! 

Q. And that is the check dated what date? A. 22 September 1950. 

Q. Now will you give us the payroll account of this check to which 
I am pointing, which is 8-H. | 
MR. TAYLOR: What is the number, please ? 

MR. FALLON: That is No. 10820. 
BY MR. FALLON: : 
And the date is what, Mr. Peltier? A. 6 October 1950. 
And what is the payroll account? A. Payroll account No. 4324. 
In other words, that is the same as the payroll account on the 


check paid to you for work performed before the 22d of September ? A. It is. 
* x 1 ok 


221 Q. Are there checks here for every pay period a you were on 
the island? A. No. | 
THE COURT: Where are the missing checks? In the beginning, 


or the end, or -- 
THE WITNESS: In the beginning, Your Honor. ! 
THE COURT: I see. Prior to the date of the first check there? 
THE WITNESS: Yes, Your Honor. : 


THE COURT: I see. / The first check here is 14 July, 1950, and I 
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arrived on the island the 1st of April, 1949. 
BY MR. FALLON: 
Q. Referring to check No. 8-C, will you tell us the date of that 


check and the pay period for which it was? 
MR. TAYLOR: What number is that, please? 
MR. FALLON: That is No. 2100. 
THE WITNESS: It is 28 July 1950. 
BY MR. FALLON: 
Q. Is what? A. Is the date the check was issued, and that would 
be for the pay period ending about the 14th of July, 1950. 7 
Q. And do you see on there any designation of payroll account? 
A. Payroll account 4324, the Naval Government payroll account. 
222 Q. And is that the same number as on the checks you previously 
identified as before and after the 25th of September? A. It is. 
* « * 
Q. What kind of commissary was this, Mr. Peltier? A. This is 
the Navy commissary. 
Q. And what kind of purchases would you make there? A. We 
bought our groceries, meats, vegetables. 
Q. How long did you have the privileges of that commissary ? 
A. Up until the time I was suspended. 
Q. And beginning from when? A. Beginning from the time my 
family came to the island, just prior to their arrival, until I was suspended. 
x * * 
232 ROBERT EARL KLOSKE, 
called as a witness by counsel for plaintiff and being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FALLON: 
= * x 
234 Q. Mr. Kloske, calling your attention to the 25th day of September, 
1950, were you on Guam on that date? A. Yes, sir. 
Q. What was your occupation at that time? 
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MR. TAYLOR: If you know. : 
THE COURT: He ought to know his own occupation if he was 


' 


there, surely. 
THE WITNESS: I was officially entitled "Personnel Officer." 
My organization title was that of Assistant Director of Department of 
Labor. | 
BY MR. FALLON: | 
Q. Officially entitled Personnel Officer, and organizational direc- 


tor of the Department of Labor, what were you personnel officer of ? 
A. I was Personnel Officer of the Government of Guam, Department 
of the Interior. 

MR. TAYLOR: Your Honor, this goes again to the core of the 
matter. I move to strike this as being a conclusion. Documents which 
I believe the plaintiff has subpoenaed would speak for — in re- 

spect to his employment. | 

THE COURT: I would like to ask you to repeat that answer. 

THE WITNESS: I was Personnel Officer, employed in the Depart- 
ment of the Interior, Government of Guam. ! 

THE COURT: And the Department of the rabseiae was the governing 
body of Guam at that time? 

THE WITNESS: Yes, sir. 

* * x 

242 Q. Can you tell me, Mr. Kloske, by reference to Plaintiff's Ex- 
hibit 37, what duties you were thereby appointed to perform? A. Yes, 
sir; Ican. Do you want me to go into detail? It is quite lengthy. I can 
cover it briefly. | 

THE COURT: Can't you tell us generally ? 

THE WITNESS: Yes, sir; I can. 

BY MR, FALLON: 

Q. Tell us generally what it is. A. Basically I i held respon- 
sible by the Director of Personnel for the efficient operation of the Navy 
Department. : 

MR. TAYLOR: Your Honor, I object. This is not recollection. 
This is past recollection recorded. He is reading from a document. I 
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submit the document should be introduced. 

THE COURT: Overruled. 

Go ahead and testify. 

If you have any objection to the document -- 

MR. TAYLOR: He is reading from a document, Your Honor. 

BY MR. FALLON: 

Q. May I ask, is that signed by anyone, or a note of your own? 
A. No, sir. This is an official document. It is an official statement 
of my duties as personne! officer. 

THE COURT: Go ahead and read it. 

THE WITNESS: It is known as a job description. 

THE COURT: Go ahead and read it. 

THE WITNESS: I gathered data to be used by the Director in 
promulgating labor legislation for presentation to the Guam Congress. 
I studied personnel procedures, methods and practices, and analyzed 
them, evaluated that information, and planned and drafted new or re- 
vised procedures. 

Based upon that type of study, I had the responsibility of pre- 


paring personne! policies for the signature of the Director and/or the 


Governor of Guam. 

1 performed work in conjunction with position surveys which were 
conducted by commercial business engineering firms related to the 
establishment of a civil service system for the Territory of Guam. 

I also evaluated data obtained in that manner and prepared rough 

244 drafts on the civil service program for the Director of Personnel. 

I was assigned the responsibility of acting for the Director of 
Personne} in his frequent absence, carrying out the duties of his position. 

I was required to attend conferences on labor policies and legis- 
lation, and consulted with and advised civilian officials and commercial 
employers in the operation of the employment service for the residents 
of Guam. 


s 
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— 248 Q. What was the Department of Labor to which you were appointed ? 
A. The Department of Labor was the personnel office for the Naval 
Government of Guam; and subsequently -- 
THE COURT: Did that have anything to do with the l esserctasieit 
of Labor of the United States, or was it something interior? 
THE WITNESS: No, sir; it had nothing to do with the Department 
of Labor of the United States. ! 
THE COURT: What was it under? : 
THE WITNESS: It was just a local office ongantzssion. 
» 249 THE COURT: The island of Guam? | 
THE WITNESS: That is correct. | 
THE COURT: It was neither under Interior, then, or Navy? 
THE WITNESS: It was first under the Naval Government; and 
later that same office title was continued under Interior. 
e | THE COURT: What do you mean, “under Interior" ? What kind 
of choice had the people of Guam, or what kind of a government was it, 
. at that time? I heard you say something about a congress or legislature 
that they had? | 
THE WITNESS: Yes, sir. 
THE COURT: Did they pass their own laws? | 
THE WITNESS: That is correct, sir. | 
THE COURT: They had a Governor? : 


vO THE WITNESS: Yes, sir. 
| THE COURT: Elected? 
v THE WITNESS: No, sir -- appointed. 


THE COURT: By whom? 
THE WITNESS: Appointed by the President of the United States. 
THE COURT: Was that an independent agency, that he was holding? 
Or was it something under one of the departments of the Government ? 
J THE WITNESS: As to -- : 
' 250 THE COURT: Or do you know? 


THE WITNESS: I don't know, sir. 


THE COURT: All right. That is the answer. 
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MR. TAYLOR: I move to strike his reply in regard to this 
being under the Department of the Interior. 

THE COURT: Granted. 

. * * 

252 BY MR. FALLON: 

Q. You have already identified Plaintiff's Exhibit No. 22-A as 
having been seen by you before. Correct? A. That is right, sir. 

Q. And does this refresh your memory in any way as to the 25th 
of September, 1950? A. Not exactly as to the 25th of September. It 
refreshes my memory to some time in September. This document is a 
result of a discussion I had with Mr. Peltier in relation to his continued 
employment, and to travel to the United States for leave, and return. 

Q. Will you continue, the substance of that, please ? 

MR. TAYLOR: I don’t understand the question, Your Honor. 

THE COURT: Ali I understand is the answer. And the answer 
gives the circumstances, I think, under which it was signed. 

THE WITNESS: Mr. Peltier had inquired -- 

MR. TAYLOR: Your Honor, now I object. 

THE COURT: No hearsay. 

MR. TAYLOR: Now we get into a problem which I will now make 
extensive argument on. Here we have a document in regard to travel 
and future employment. Any attempt to vary this document by what Mr. 
Kloske said to Mr. Peltier in this case violates the parol evidence rule. 

253 THE COURT: Of course it does, if he did that. 

MR. TAYLOR: Yes. Now here is why. I asked the plaintiff, on 
direct examination, if -- and I showed him this exhibit, Plaintiff's 22 -- 
I picked this up and I brought it over to him, and I asked, "Did you read 
this document?” 

“Yes.” 

Then I asked him, “Did you understand this document?” 

And he said, "Yes." 

Therefore there can be no question of varying the terms of this 

- document. 
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THE COURT: It can't be varied, of course not. |. 

MR. TAYLOR: He said he understood the provisions. 

THE COURT: I didn't know that the question called for the 
answer that would vary the document... 

MR. TAYLOR: Yes, Your Honor. 

THE COURT: You are sure? | 

MR. TAYLOR: Yes, Your Honor. : 

THE COURT: Well if it does, why it is improper. 

MR. FALLON: Well, Your Honor, on this question of the docu- 

i ment, the plaintiff's cause of action is based on the fact that this is not a 
contract, he denies that it is a contract, and he should, therefore, be- 
cause the parol. evidence rule is no longer applicable. When there is a 
question as to what the document is, parol evidence may be admitted to 
show. : 

254 Now the plaintiff said that he understood the document. But that 
does not prove that he understands the document to be the same that the 

; Government or the defendants say the document is. There, you see, 

until the Court hears just what happened to cause that understanding, and 
can only hear it by parol. evidence of the surrounding circumstanc es, the 

a question of the existence of this document as a contract or not a contract 

is still a matter that cannot be satisfactorily settled. : 
THE COURT: Well of course I haven't read that. This is the first 
time I have heard the word "contract" mentioned during this trial. 
MR. TAYLOR: Well, Your Honor, this is nothing to be clear. I 
yo * asked the man if he understood the provisions, and he said yes. And one 
provision says, provision 15 in this document -- i 





& "15. I, the undersigned, do hereby accept employment with the 
. Government of Guam, and in consideration of the transportation" -- 
and so forth. | 
There is no mention of the Interior Department in this document. 
| Any attempts to vary it would be complete violation of the parol evidence 
e rule. : 
THE COURT: There is no question at all about your contention. It 
can't be varied. I will sustain your motion. 
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262 BY MR. FALLON: 
| Q. Were you ever at any time during this period an employee of 
the Government of Guam, separate from the Department of the Interior? 

MR. TAYLOR: I object, Your Honor. Again it calls for the con- 
clusion. 

THE COURT: If you can answer, do it. 

THE WITNESS: I wastold. That is all I can say, sir. 

263 THE COURT: Objection sustained. 

MR. FALLON: I don't know what he was told. 

THE COURT: He was told, he said. 

Told by whom ? 

THE WITNESS: I was told by the Governor, that I ceased to be- 
come a departmental employee of the Government of Guam as of the date 
that their local merit system was placed into effect. 

THE COURT: Then where did you go? What were you then? 

THE WITNESS: I was then the Acting Director of the Department 
of Labor. I completed that task, and I departed Guam en route to the 
United States, sir. 

BY MR. FALLON: < 

Q. Can you tell us the approximate date when the Governor told 
you that you had ceased to be an employee of the Department of the In- 
terior? -- with reference to the merit act, I believe you said. A. It 


was within a week prior to January the 13th, some time during that week. 7 
Q. And was that with reference to passage of the merit act? ‘ 

A. Yes, sir. 
Q. But had you at any time prior to that time had authority to em- «) 

ploy anybody for the Government of Guam, separate from the Depart- 

264 ment of the Interior? : 

MR. TAYLOR: Your Honor, the best evidence is something in 

writing. : 


THE COURT: He may answer. If he answers yes, I will ask him 
where his authority is. 
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THE WITNESS: Yes, sir; at one time I had such authority 

THE COURT: Have you that in writing? 

THE WITNESS: Yes, sir. 

THE COURT: All right. Let us have it. ? 

BY MR. FALLON: : 

Q. Is this a copy? No, they are different, aren't they? A. That 
is right. | 

MR. FALLON: May I have a moment, Your Honor. 

I would like to have these marked, with the understanding, Your 
Honor, that they will be withdrawn and photostated. | 

THE COURT: And returned. 

MR. FALLON: And returned to the witness. 


(Letter, undated, Skinner to Kloske, 
was marked for identification as Plain- 
tiff's Exhibit 40. ) 


(Letter 8 May 1950, Skinner to Kloske, 
was marked for identification as Plain- 
tiff's Exhibit 41. ) : 


265 (The letters just marked were handed to counsel for defendants. ) 
BY MR. FALLON: ! 
Q. I showyou Plaintiff's Exhibit marked for identification No. 40 


and ask you to tell us what it is. A. This wasa delegation of authority 
to me by Governor Skinner, authorizing me to effect all types of personnel 
actions, with the exception of those that involved accessions, promotions 
and transfers, with the position of grade GS-6 or higher. 

THE COURT: You were under the jurisdiction of the Governor, 
then ? : 

THE WITNESS: Yes, sir. | 

MR. TAYLOR: Justa minute, Your Honor. I believe this docu- 
ment puts a limit up to grade 11. That is how the entire document reads. 

THE COURT: Didn't you mention what the limit was? 

THE WITNESS: I had authority to review position descriptions 
through grade 11, recommending to the Governor the grade and series 
at which that position would be allocated to. But I had no authority to take 
any final action on those positions. And as to anything above 11, I had no 
authority at all. : 
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THE COURT: Very well. I understand. 
BY MR. FALLON: 

266 Q. Can you tell me, since this is not dated, the approximate date 
on which you received that? 

THE COURT: Have you identified that for the record? 

MR. FALLON: That is Plaintiff's Exhibit 40. 

THE WITNESS: I could only by guessing. I couldn't say for sure 
as to what day I received this. 

BY MR. FALLON: 

Q. Could you tell by inspecting it any date which you could not 
have received it prior to? A. Well, I could not have received it prior 
tc June 27, 1950, because that is a correspondence reference in this 
authority. 

Q. And prior to the receipt of this, did you have any authority 
such as is expressed here to hire employees for the Government of Guam 
as distinct from the Department of the Interior? 

s 7 * 

267 THE WITNESS: I can only say I had no authority to employ anyone 
for the Government of Guam as an independent office, as an agency 
standing by itself. 

BY MR. FALLON: 

Q. You mean you never at any time had such an authority? A. No, 
Sir; never at any time did I have such authority. 

Q. And you understood the authority you had -- 

MR. TAYLOR: I object, Your Honor -- understood.” 

BY MR. FALLON: 

Q. What did you understand the authority you had to extend to? 

MR. TAYLOR: I object. 

THE COURT: What was your authority ? 

THE WITNESS: The first authority I received authorized me to 
employ personne! in the Naval Government of Guam. The second au- 

thority I received authorized me to undertake certain personnel actions 
for the Government of Guam, Department of the Interior. 


cs es a 
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272 THE COURT: But you don't remember having received Exhibit 40? 





| 
THE WITNESS: No, sir; I can't recall having received this. 
. ‘ - 
273 THE COURT: Well, I asked you a question. After your appoint- 


ment under the Government of Guam, were you able to function until 
you received this ? 
THE WITNESS: No, sir; I was not. 
THE COURT: Why not? Why couldn't you do it under the other one? 
THE WITNESS: I had no authority, sir. This one here cancelled 
as this one. And if you will notice, sir, there are differences in the au- 
thority. This first authority I received, I had no limitation as to the 
type or the highest salary to which I could appoint. On the second one I 
was restricted to those positions where the grade was not higher than 
GS-6. 


THE COURT: And you followed those instruction as they are 
there as to your functioning? ! 
THE WITNESS: That is right, sir. : 
° THE COURT: And you did it at what time subsequent to your ap- 
pointment in this new office? 
= THE WITNESS: Well, some -- 
THE COURT: Did you start working at the job right away ? 
THE WITNESS: Well, I was in the position, sir. | I don't recall 


274 whether a week intervened or not. But there was a period of three 





& 
or four days there in which I occupied the position, was paid a salary, 


2 | but had no authority delegated to me by the Governor. In other words, 
I took whatever actions were necessary and sent them to him for his 
signature. 

THE COURT: But you can't tell how soon after your appointment 
you operated under the authority of the Governor? : 

THE WITNESS: No, I can't honestly say, sir, because I don't 


remember. | 
- x * * 
280 THE WITNESS: Carlton Skinner was the Governor of Guam, who 


administered the government under the Department of the Interior. 
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MR. TAYLOR: Your Honor, this is a matter of law. 

THE COURT: "Under the Department of the Interior” may be 
stricken. 

& * 

Washington, D. C. 
Tuesday, May 20, 1958 
= 
292 THE COURT: * * * 

But the official status and authority that any employee has is 
governed by law, and the Court takes judicial notice of it. SolI just 
fail to see why it is necessary to introduce any law right at this time. 

MR. TAYLOR: I don’t, either, Your Honor. It is part of the 
argument and brief. 

THE COURT: That is what I am going to hold, anyhow. 

MR. TAYLOR: Thank you, Your Honor. 

MR. FALLON: Now may! address the Court for a moment, 
Your Honor ? 

THE COURT: Not on this subject. I have ruled. 

MR. FALLON: Yes, Your Honor, I understand that. However, 


I would ask the Court’s permission to renew my motion concerning 


the Court's ruling yesterday on the parol evidence rule, and to make 
an offer of proof in connection therewith. 

THE COURT: What is your offer? 

MR. FALLON: My offer, Your Honor, is that our witness, Mr. 
Kloske, will testify that at the time of the execution of the document, 
Plaintiff's Exhibit 22, A, B andC, which was executed on the 25th day 

293 of September by the plaintiff and Mr. Kloske, that this was a re- 
newal employment agreement with the Department of the Interior. 

THE COURT: The thing speaks for itself, doesn't it? What is it? 

MR. FALLON: It has already been before the Court; but I will 
show Your Honor again. 

THE COURT: Except one paragraph, I think, that is marked, I 
don’t know that that is needed. There are a good many exhibits. (The ex- 
hibit was handed up.) 
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This comes from the Department of Civil Police, Government of 
Guam, I notice in the heading. 

MR. FALLON: Yes, Your Honor. 

THE COURT: You may go ahead. 

MR. FALLON: The plaintiff testified that he understood it. On 

the basis of that statement the Court applied the parol evidence rule. 





However, it is not the intention of the plaintiff to verify, contradict 
or modify that particular agreement. : 
The case, however, is this, that whereas the plaintifi understands 
3 | it as he has stated in his verified complaint, to have been employment 
with the Department of the Interior, the Government understands it other- 
wise -- which is a demonstration of the latent ambiguity in the instru- 
ment itself. : 

294 Now what the Court understands, of course, we will not know un- 
til the decision. But in the meanwhile the plaintiff runs the risk that in 
the absence of the evidence which would explain the ambiguity, and 

5 3 which I shall touch on in a few seconds, the Court will rule other than 
the way the plaintiff understands it and the way that the evidence would 
show it to be. 

E Now I might state, Your Honor -- 

THE COURT: Tell me what he testified to, and then I can rule on it. 
MR. FALLON: What he did testify to? 

THE COURT: What he will testify to. 

MR. FALLON: He will testify that this is a renewal agreement-- 

3 THE COURT: No, he can't testify what this is. He can testify 

| what he understood, and why he signed it. : 
MR. FALLON: This is Mr. Kloske, I am telling about now, the 


man who was personnel officer. | 
THE COURT: What has Kloske to do with this? _ 
MR. FALLON: Mr. Kloske signed it. He is the man who executed 
it with Mr. Peltier. ! 
e THE COURT: What do you want him to testify to? 
MR. FALLON: That Mr. Peltier, when he presented this to him, 
| told him he would not sign it unless he was assured that it continued his 
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Federal employment. He stated, Mr. Kloske will testify, to Mr. Peltier, 
295 that the situation as to employment with Guam as a separate entity 
was still not established; but that when the Merit Act, which was in the 
offing, was passed, he had been authorized by the Governor, Govern 
Skinner, to state to any employees who desired to take annual leave to 
which they were entitled by virtue of having filled out the previous con- 
tract or agreement of employment that they had, that they would continue 
in their Federal status only until such time as the Guam congress passed 
its own merit or compensation act, setting up what is similar to the 
Federal government's civil service; and that then Mr. Peltier would be 





offered an opportunity to take a paid-up contract, a completed contract, 
and be sent home to the United States at the government’s expense, no 
matter how long after the execution of this instrument that merit act took 
to be passed. 
And he will then state also, Your Honor, that at that time Mr. ; 
Peltier would have the option either of taking the completed contract 
and going home at government expense, even though it were less than the 
- period stated in the agreement itself, but which of course is indeter- 
' Minate anyway, as Your Honor will see, because it says "two years or 
~ such part thereof as your services may be necessary."’ Or he would be . 
offered an opportunity to accept employment with the new Government of 
Guam, in a position to be designated by the Guam legislature at some 


¢ 


296 future time. 
ta 
zs oS x 
300 MR. FALLON: Now, he was at all times up until the time of the r 


signing of this agreement an Interior Department employee. That is 
acknowledged by the Interior Department, and -- 

MR. TAYLOR: No, Your Honor, we do not. 

THE COURT: All right. 

MR. FALLON: Your Honor, the -- 

THE COURT: One minute. One minute. The record will show 
what it is. . 

MR. FALLON: Ali right, Your Honor. I refer the Court to the 
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pleadings, and I believe the requests for admissions likewise show that. 

THE COURT: All right. i 

MR. TAYLOR: Nothing can bind the United States in the case until 
the judge rules. 

THE COURT: What is that? | 

MR. TAYLOR: Nothing can bind the United States in the case until 
the judge rules, as to what the law is. No agent of the United States can 
bind the United States without authority in law. : 

THE COURT: Why of course, that is fundamental. 


x * ; * 

303 MR. FALLON: Yes, Your Honor. But when mi is a latent 
ambiguity in a document or instrument-- 

THE COURT: Now, Mr. Fallon, let me say this: There is no 
latent ambiguity in this Exhibit 22-A. It is as clear as the sun that 
shines. Now what conversations were indulged in by the witness and 
Mr. Peltier has nothing to do with this. This is the writing. This is 
the thing that was signed by the parties, understandingly and knowingly. 

MR. FALLON: That is admitted, Your Honor. — 

THE COURT: And therefore I cannot permit the witness to testify 
to it, and I will deny your offer of proof. | 

x x 7 * 

306 ROBERT EARL KLOSKE : 
returned to the stand and was examined and testified further as follows: 
DIRECT EXAMINATION (resumed) _ 
BY MR. FALLON: 
* + ! aK 
307 Q. Mr. Kloske, looking at the Plaintiff's Exhibit No. 22-A, can 
you tell me whether to your knowledge there was any Department of 
Civil Police, Government of Guam, | other than in the Department of 
Interior ? 


x * 





* 


THE COURT: Objection sustained. 


x * 1 
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311 THE COURT: Yes. I said that if you could show the Government 
of Guam was under the jurisdiction of the Department of the Interior, 
that is one thing. That has not been shown. 
$22 DIRECT EXAMINATION (Resumed) 
BY MR. FALLON: 
Q. Again showing you Defendants’ Exhibit 7, Mr. Kloske, which 
we were discussing, did you know Albert C. Slaughter? A. Yes, sir. 
Q. Do you know who he was? A. Yes. sir. 
Q. Atthattime? A. Yes, sir. 
Q. What position did you understand him to occupy? A. Director 
of Personnel. 
Q. Of what? A. Department of the Interior, Government of Guam. 
MR TAYLOR: Your Honor, I object to the conclusion as to what 
the witness understood. 
THE COURT: Do you know whether or not he occupied that 
position ? 
THE WITNESS: Yes, sir; he occupied that position. 


[Filed May 22, 1958} 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 
Findings of Fact 

1. Subsequent to March 10,1949, plaintiff was employed on the 
Island of Guam as a Safety Inspector, Criminal Investigator, and Fire 
Marshal. 

2. On May 12,1951, plaintiff was removed from his position as 
Fire Marshal. 

3. The Form 50 removing plaintiff from his position as Fire Mar- 
shal was issued on the authority of the Territory of Guam. 

4. Beginning with a check dated July 14, 1950 and ending with a 
check dated May 18,1351, plaintiff was paid his salary by checks drawn 
either on the Bank of America, Agana, Guam; Bank of Guam, Agana, Guam; 
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or Government of Guam, Treasury of Guam, and was not during this 
period paid by any checks drawn on the Treasurer of the United States. 
5. Subsequent to September 25, 1950, plaintiff received from the 
Territory of Guam and not from the Department of Interior or any agency 
of the United States, reimbursement for certain of his dependents' expenses 
and shipment of a car and household goods to Guam. : 
427 6. The plaintiff signed four leave applications in blank for his 
leave to the United States in October and November 1950, on forms 
headed "Government of Guam" and which did not mention the Department 


of Interior or any agency of the United States. | 
7. Plaintiff's request for leave to the United States in October 
and November of 1950 was made to the Territory of Guam. 
8. During the period August 1, 1950 to May 12, 1951, the Territory 
of Guam used, in many cases, outdated forms and forms of the Depart- 


ments of the Navy and the Interior. | 
9. The plaintiff read, understood and signed an agreement dated 


September 25,1950, concerning his return to the United States on leave 
and providing, in part, that he accepted employment with the Govern- 
ment of Guam. (Pl. Ex. 22) ! 

10. The September 25, 1950 agreement (Pl. Exb. 22) provided that 
the payment of the travel was to be charged to the General Fund, Govern- 
ment of Guam. | 


Conclusions of Law | 

1. The Organic Act of Guam, 64 Stat. 384, 48 U.S. C.Sec. 1421 
et seq., created an unincorporated territory having attributes of sov- 
ereignty (defined and divided legislative, executive and judicial powers) 
delegated to it by the Government of the United States but which were 
distinct from the powers of the United States Government. 

2. The Organic Act of Guam became effective August 1, 1950 and 
the President of the United States, pursuant to Section 34 of the Act, 
issued only one Executive Order, namely, Executive Order No. 10211, 
16 F.R.1167 (February 6, 1951), which had the effect of putting into 
operation Section 31 of the Act, in regard to income taxes, as of January 
1, 1951. ! 
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428 3. Assuming, without deciding, that plaintiff was a federal em- 
ployee on the Island of Guam prior and subsequent to the passage of the 
Organic Act of Guam on August 1, 1950, the plaintiff ceased to become 
such federal employee upon the execution of the September 25, 1950 
agreement. (Pl. Exb. 22) 
4. The plaintiff has not established by a preponderance of the 
_ evidence that he was a federal employee at the time of his removal as 
_ Fure Marshal, Government of Guam. 
>. The defendant's motion for judgment should be granted and 
_ the plaintiff's complaint should be dismissed. 


/s; Joseph R. Jackson 
Acting U.S. District Judge 


429 [Filed May 22, 1958] 
JUDGMENT 
This matter having come on for trial and the defendants having 
moved for judgment, after the plaintiff had completed the presentation 
of his evidence, on the ground that the plaintiff had not established his 
right to relief by a preponderance of the evidence, and the Court having 
- considered all the pleadings, exhibits, testimony, having passed on the 
conflicts of evidence, and having judged the credibility of the witnesses, 
and after a full and complete argument having been afforded the parties 
hereto, and in accordance with the Findings of Fact and Conclusions of 
_ Law entered herein, it is by the Court this 22nd day of May, 1958, 
ORDERED that the defendants motion for judgment be and the same 
is hereby granted and the plaintiff's complaint is hereby dismissed. 


/s/ Joseph R. Jackson 
Judge 
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[Filed July 19, 1958] 

NOTICE OF APPEAL : 

Notice is hereby given this 19th day of July, 1958, that Norman A. 
Peltier, plaintiff herein, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 22nd day of May, 1958 in favor of Fred A. Seaton, Secre- 
tary of Interior, et als, against said Norman A. Peltier. 


/s/ John Henry Fallon 
Attorney for Plaintiff 
2k ae * 


* | 


Copies to U.S. Attorney for all parties. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING EN BANC 


Comes now appellant by his counsel and respectfully petitions the 
Court for a rehearing en banc in the above-entitled cause, particularly 
with respect to the following question: 


Should appellant be held to have become an employee of 
the territorial Government of Guam when he executed a 
“renewal employment agreement, authorization for employ- 
ment and travel" while an employee of the United States 
Department of Interior, when neither signatory to the instru- 
ment intended to create such a relationship, and the other 





signatory an employee of the United States Department of 
Interior had no authority to employ for the territorial 
Government of Guam ? 


For grounds of this petition appellant says: 


1. The decision of the Court of April 16, 1959, is in conflict with 
the established lax governing the creation of employer-:mployee 
relationships. 


2. The decision gare an effect to the Organic Act of Guam, 64 
Sat. 384. 48 U.S.C. Sec. 1421 et seq.. which was neither express or 
implied therein. and exceeded the intention of Congress in enacting said 
law. 

No contract of employment between the Government of Guam was 
created when appellant executed the “Renewal Employment Agreement, 
Authorization for Employment and Travel.” 


Appellant testified that he was renewing his contract with Interior 
Department. and did not intend to alter his status as a Federal em- 
ployee (J.A. 96, $97). This was proper testimony as it went to the ques- 
tion of whether a contract existed and was admitted. 


The relation of master and servant. or employer-employee, can 
be created only where there is a meeving of the minds. National Labor 
Relations Board v. Knoxville i Co.. C.C.A. 6, 124 F. 2d 875. 

No person can be subjected against his will to obligations arising from 
a contract of service. Vaughn, et al. v. Warner. et al., C.C.A. 3rd (Pa.). 
157 F. 2d 26. 


In this case there was not merely an unilateral lack of intent, for 
Mr. Kloske did not seek to change appellant's status as an employee of 
the United States Department of Interior, and substitute the territorial 
Government of Guam for the United States Department of Interior as 


appellant’s employer. 





Firstly, he had no authority to employ anyone for the Government 
of Guam, as an independent office or agency standing by itself, as he 
clearly testified (J.A. 122). 


At one time, as the evidence showed (J.A. 122), be had authority 
to employ for the Naval Government of Guam, but this certainly did not 
follow him into his position in the Interior i ei when he was 
transferred. 


At some time subsequent to June 27, 1950, he veceiet a written 
authorization to effect certain personnel actions. His inability to fix 
the date of the authorization caused the Court to exclude it when offered 
in evidence. However, this communication expressly limited Mr. Kloske 
to affecting personnel action involving accessions below Grade GS-6. 
Appellant was in Grade GS-9. | 


Whereas the aforementioned authorization, if it had been admitted, 
would have definitely limited Mr. Kloske’s authority to make appoint- 
ments and enter into new employment agreements, without it he had no 
authority. He could not have created a new employer-employee relation- 
ship involving appellant. If he could not, the appellant's status as an em- 
ployee of the United States Department of Interior remained unaffected, 
no matter what the motives for Kloske’s unauthorized acts. 


This situation points up the reason why the parol evidence rule 
did not apply. Here Mr. Kloske, an acknowledged and proven employee 
of the Department of Interior of the United States, without authority to 
employ persons for the territorial Government of Guam, as an agency 
separate from the United States Department of Interior, is, in effect, 
taxed by appellees, his superiors, the Secretary of the Interior, and the 
members of the Civil Service Commission. with having accomplished 
an improper, and unauthorized appointment. Yet, the appellees resist 
the efforts of appellant to show that what they allege happened, did not 
in fact occur, but hope to take advantage of what was an unauthorized 
act by one of their own employees, to deprive appellant of his rights. 
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Appellant’s offer of proof, if admitted, would have allowed Mr. 
Kloske to show that he acted properly and within his authority and 
that he did nothing more than renew the agreement whereby the condi- 
tions governing appellant's duration of stay on Guam under his exist- 
ing Interior Department employment, and his right to travel expenses 
if he remained as agreed, were spelled out. 

This emphasizes the need for this Court to decide the question 
of whether the parol evidence rule was properly applied. 

A conclusion that appellant entered into a contract of employment 


with the territorial Government of Guam without inquiring into the 
question of whether 2 contract actually existed ignores the law. 


Parol evidence is always admissible to determine whether a 
contract exists. Burke v. Dulaney, 152 U. S. 228, 14 S. Ct. 816, 38 
L. Ed. 698. 


A conclusion that the renewal employment agreement was actually 


a new and original employment agreement with the territorial Govern- 
ment required that an unwarranted emphasis be placed on every refer- 
ence that might support this belief, and indifference to the many portions 
which demonstrated that this was not so. 


Frequent references to the “Governor” and the "Government of 
Guam" appeared in the “renewal employment agreement.” At first 
glance they would seem to indicate that the territorial Government was 
a party. However, this required that the reader thereof ignore the 
proven fact that the same designations appeared in records of the In- 
terior Department of the United States frequently, and also clearly sub- 
sequent to the execution of the vital instrument, the “renewal employ- 
ment agreement.” 
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An outstanding example is found in the exhibits (J.A. 32-33) show- 
ing the termination of Mr. Mungen from his Navy Department position, 
and his simultaneous appointment to a position in the Interior Depart- 
ment by Governor Skinner six weeks after the appellant entered into the 
“renewal employment agreement.” On the same date, November 13, 
1950, that the Governor executed Mr. Mungen’s Department of Interior 
Form 50 evidencing his inter-agency transfer, the Director of Person- 
nel, Albert C. Slaughter, executed with Mr. Mungen an employment 
agreement covering duration of stay and travel expenses clearly related 
to the accession of Mr. Mungen to the United States Interior Department, 
“ Government of Guam, Department of Commerce. (J.A. 34). 





Another example is found in the document evidencing the appoint- 
ment of Mr. Slaughter to the position of Director of Personnel, Grade 
GS-13, in the Interior Department, Bureau of Office of Territories, 
Branch, Government of Guam, at Agana, Guam. This appointment was 
made from the Office of the Secretary of Interior. and was approved by 
' him (J.A. 58). ! 

; It should be nected that this approval is shown on Avgust 22; 1950, 
. | three weeks after the Organic Act abolished all Federal positions on 
Guam except those mentioned in the Act, according to the contention of 
appellees. | 

Mr. Slaughter was not appointed Director of Personnel, by the 
Governor of Guam, by and with the advice and consent of the legislature 











. of Guam, as provided by the Organic Act, because he was an employee 
--° of the Government of Guam Branch of the Office of Territories Bureau 
a of the United States Department of Interior, and was appointed by the 
: Secretary of Interior. A Standard Form 50 was issued, however, by 


the Acting Governor of Guam to Mr. Slaughter showing his "Excepted 
Appointment as Personnel Officer (Director of Personnel) in the De- 
o partment of Interior, Government of Guam, Department of Labor, and 





this was captioned United States Department of Interior, Government of 
Guam. effective August 21. 1950. (J.A. 61). 


The existence of such an organizational designation within the 
Interior Department was flatly denied by appellees in answer to inter- 
rogatories, but this denial cannot be believed and does no credit to the 
Government of the United States in view of the documentary evidence 
from its own files that such a Branch as Government of Guam existed 
within the Office of Territories even after the effective date of the 


Organic Act. 


Under these circumstances the appearance of the words “Gover- 
nor of Guam” and “Government of Guam" were no more conclusive on 


appellant than they were on appellees. 


The very sense of the “renewal employment agreement” on the 
Other hand made clear that the instrument was exactly what appellant 
claimed it to be. 


There was no caption indicating whether the instrument was 
issued or presented by the Department of Interior or the territorial 
Government. It merely stated “To: Norman A. Peltier, Fire Marshal, 
GS-3, $4600.00 per annum (Plus TPD $1150.00 per annum) Dept. of 
Civil Police. Govt. of Guam.” with subject and reference following. 
(J.A. 26). 


This description of appellant’s position, salary and post of duty 
| were precisely the same as that appearing on his Form 50 evidencing 
his transfer into the Interior Department. (J.A. 14). He was admitted 
by appellees to be an employee of the Department of Interior at the time 
he prepared to execute the above-mentioned agreement. (J.A. 7, 8, 16). 


The subject was shown to be “Renewal Employment Agreement, 


Authorization for Employment and Travel,” and paragraph 1} began: 
""¥ou are hereby tendered a renewal agreement (emphasis supplied) for 
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24 months or such part thereof as your services may be ppeeeeeaee in 
the above position, . " (J.A. 26). 


In paragraph 11 a further reference was made to his position, 

“while this renewal is to the position shown on the first page hereof, 
" (emphasis supplied). (J.A. 28). | 

PORES ee United 
States Department of Interior. To say that it could possibly have 
referred to a new employment requires a substitution af a strange and 
twisted meaning for the ordinary meaning of the word “renewal.” The 
conclusion is inescapabie that an employer-employee relationship had 
already existed between the parties tc the instrument. ! 


Paragraph 4 clearly demonstrated that the appellant was depart- 
ing for his home in the United States on annual leave, and the expenses 
of his round trip travel were to he paid by the other patty to the instru- 
ment. (J.A. 26). 


Certainly it is not reasonable to suppose that appellant was being 
granted paid leave and travel expenses before he had ever worked a 
day for his new employer, which one would have to believe if appellees’ 
contention is accepted. The truth is clear from the terms of paragraph 
4 that appellant was en route home on leave he had earned, and if he 
used it up, and stayed beyond that time, he would be carried on leave 
without pay, and if delayed in travel must secure written statements as 
to cause and duration thereof from Transportation Officers (paragraph 
7). (J.A. 27). If appellees’ position is accepted, this could only mean 
that the territorial Government of Guam had transportation officers 
stationed at points outside the island, an unwarranted inference, al- 
though it is well known that the United States Government does have 
such officials. ! 


It was also provided that while en route from the United States, 
* ~auld be carried on the rolls of his duty station for the time 





consumed in travel. and he was advised that “your records will be 
carried by the Governor of Guam of your duty station” (emphasis sup- 
plied) paragraph 3. (J._A. 26) and further provision in paragraph 5(b) 
was made for auto travel if necessary, if . . . “more economical and 
more advantageous to the United States . . .” (J.A. 27). 


It should likewise be noted that the expenses of transportation of 
appellant’s family and household goods from the United States to Guam 
was authorized in accordance with Public Law 600, T9th Congress, ap- 
proved August 2. 1946, long before any territorial Government of Guam 
was created. or even contemplated. (J.A. 28). 


Public Law 600 contained no mention or reference to the terri- 
torial Government of Guam. and it strains reason to assume, as appel- 
lees urge, that the territorial Government was relying on Federal 
Statutory provisions which did not apply to it to justify the expenditure 
of 2 substantial sum of money for a private benefit. Actually the 
“renewal employment agreement” was executed pursuant to the Admin- 
istrative Expenses Act of 1946 which provided for an employee of the 
Government to agree in writing to remain in the Government service 
for a stated period of time. 60 Stat. 808, 5 U.S.C. T3b-(a) and 73b-3. 
This is Public Law 600, T9th Congress: 


The provisions of paragraphs 13 and 14 also expose the true 
circumstances of the agreement. If appellees’ position that this was a 
new contract of employment with the territorial Government of Guam 
is correct, we are treated to the unheard of spectacle of a local govern- 
ment employing a person whose home is 7000 miles away and agreeing 
to return him to his distant home if his personal problems make it 
difficuit or impossible for him to remain, at the expense of that govern- 
ment, notwithstanding that he entered into the employment on Guam and 
was already given an all expense trip home before he ever worked a day. 


Appellant's offer of proof, denied by the Court (J.A. 127), sought 
to point out these latent ambiguities, and the parol evidence rule was 








wrongly applied as parol evidence is admissible to explain a latent 
ambiguity. Queen Insurance Co. of America v. Meyer Milling Co., 
C.C.A. Mo., 43 F. 2d 885. 


Any objective study of this "renewal employment agreement” 
makes clear that thisis not a new agreement with the territorial govern- 
ment of Guam, but a “renewal” of the conditions under which he would 
return to his position after leave, and continue to perform his duties. 


There is ample evidence to demonstrate that after the effective 
date of the Organic Act of Guam, August 1, 1950, the Secretary of In- 
terior continued with the administration of the Island of Guam, as 
directed by Executive Order 10077, in the same way as before. There 
is no evidence that any change was made in this administration before 
the Guam Congress enacted legislation in January, 1951 providing for 
a merit system, in the form of a compensation act. 2 


That the Congress of the United States in enacting the Organic Act 
of Guam clearly intended and contemplated continued administration of 
the government of Guam, after the effective date of the Act, by the 
Secretary of the Interior through employees of his own ican is 
apparent in the Act, which states: 


“All officers and employees of the Government of 
Guam, whose salaries are not fixed by this Act, 
shall be paid such compensation and shall receive 
such additional allowances or benefits as may be 
fixed under the laws of Guam, or, in case they be 
employees of the department or agency designated 
by the President under Section 3 of this act, as 
fixed by or under the rules and regulations of, 
and applicable to, such department or agency while 
detailed to serve with the Government of Guam." 
64 Stat. 386, 48 U.S.C. 1421(d). (emphasis al 
plied). 


The Organic Act directed that the Governor oe and have 
general cognizance over all activities of a civil nature of the department, 
bureaus and offices of the Government of the United States in Guam. 
sapra, Section 1422(c). 
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This was a reasonable and far-sighted provision by Congress in 
view of the prospect that a people who had never been independent with- 
in modern times were now to be given a measure of autonomy and self- 
government, but who, without experience and training, were not capable 
of assuming control of their own government except with assistance and 
in a gradual] fashion. 


This was also provided for in the Organic Act when Congress in- 
cluded as part of the final paragraph the following, 


"However, the President is authorized, for a period 
not to exceed one year from the date of enactment 
of this Act. to continue the administration of Guam 
in all or in some respects as provided by law, Ex- 
ecutive order. or local regulation in force on the 
date of the enactment of this Act. The President 
may, in his discretion, place in operation all or 
some of the provisions of this Act if practicable 
before the expiration of the period of one year.” 
supra, Section 34 of Act Aug. 1, 1950 (See Title 48, 
U.S.C., Territories and Insular Possessions. 

Page 7083, ‘Effective Date: Continuation of Fed- 
eral Administration” following section 1421.) 


The President directed no such radical changes as appellees con- 
tend occurred. Instead, by Executive Order No. 10077, September 7, 
1949, 14 F. R. 5523. as amended by Executive Order No. 10137, June 30, 
1950, 15 F. R. 4241, it was provided, in section 3 thereof, as follows, 
"When the transfer of administration made by 
this order becomes effective, the Secretary of the 
interior shall take such action as may be necessary 
and appropriate, and in harmony with applicable 


law, for the administration of civil government on 
the Island of Guam.” 


Employees of the United States Department of Interior working on 
the Island continued in the same positions they had held prior to Au- 
gust 1, 1950. Evidence shows that among these were Mr. Frost, Com- 
missioner of Public Safety (J.A. 9, 17), Mr. Kloske, Assistant Director 
of Personne} (J.A. 56, 57), and the appellant who continued on in his post 
of Fire Marshal. 
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Later in August, 1950, Mr. Slaughter was appointed Director of 
Personnel (J.A. 58, 61), and six weeks after appellant executed the 
"renewal employment agreement, . . .”, the Governor transferred Mr. 
Mungen from the Navy Department to the Department of Interior. 

(J.A. 33). This occurred fully three and one half months after the effec- 
tive date of the Organic Act, and Mr. Mungen was appointed Director of 
the Commercial Port. That the Governor personally made such intra- 
agency transfers is borne out by his earlier transfer of Mr. Kloske 
from Navy Department to Interior Department in June 1950 (J.A. 56), 
the validity of which was confirmed by the Department of Interior. 


Mr. Slaughter was clearly filling two posts at this time, as his 
appointment shows (J.A. 58). He was appointed Personnel Officer in the 
Department of Interior, and Director of Personnel in that branch of the 
Interior Department known as the Government of Guam. He executed 
Interior Department records thereafter as Director of Personnel, act- 
ing as an officer of the Department of Interior, and at the same time, 
as an officer of the Government of Guam as a branch thereof ‘ 


There was no requirement in the Organic Act that Interior Depart- 
ment employees working on Guam should lose their Federal Status on 
the effective date of the Act. Mr. Frost continued on in his post of 
Public Safety Commissioner for months thereafter (J A. 17), and it is 
not denied that his subordinate, the appellant, likewise continued in his 
post of Fire Marshal from August 1, 1950 until at least September 25. 
1950, the day he signed the "renewal employment agreement, as tae 


This circumstance leads to the question, If Frost could continue 
on until the summer of 1951 (J.A. 17) as an Interior Department em- 
ployee in the position of Commissioner of Public Safety of Guam, and 
the appellant could continue to serve as Fire Marshal until Septem- 
ber 25, 1950, what condition was changed by the Organic Act of Guam 
which prevented appellant from renewing his existing employment as 
he claims he did? | 
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It was also clear from evidence introduced by appellant that the 
territorial government did not consider that appellant had entered into 
a contract of employment with it. 


On January 18, 1951. promptly after the Guam legislature had 
enacted a compensation law. the appellant was offered an opportunity 
to sign an employment contract with the government of Guam. or to 
remain an employee of the Department of Interior. (J.A. 30-31). Ap- 
pellant took no action. nor did Mr. Mungen. with respect to an identical 
proposal {J.A. 42}. and appellant continued to pursue his same employ- 
ment until his separation. 


The memorandum of January 18, 1951 (J.A. 30-31) gave added 
weight to appellant's argument that the parol evidence rule should not 
have been applied to prevent Mr. Kloske from testifying that at the time 
they executed the “renewal employment agreement. . -. .~ on Septem- 
ber 25. 1950. Kloske told the appellant by direction of the Governor that 


his future Federal service status was dependent on future action taken 
by the Guam legislature with respect to a merit act or compensation 
act Setting up a scale of positions and salaries in the Guam government. 
Mr. Kloske would have testified, if permitted, that he told appellant. on 
the authority of the Governor. that he could go on leave but would have 
to execute an agreement to cover the expenses of the travel and pay. 
and thereafter appeliant’s Federal status would continue only until the 
Guam congress passed a compensation act which was known to be in the 
offing. When the legislation was passed some option would be afforded 
appellant, and he would be offered an opportunity to accept employment 
with the new government of Guam in a position designated in the com- 
pensation act by the Guam legislature. or he would be given the choice 
of regarding his agreement to remain on Guam as an Interior Depart- 
ment employee completed, no matter how soon the legisiation might be 
passed, and returning to the United States as though he had served the 
full time required. 
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This testimony which Mr. Kloske would give was made as an 
offer of proof, and denied. (J.A. 126). Yet it clearly showed that even 
if appellant did enter into an employment contract with the territorial 
government of Guam, there was a condition precedent, and parol evi- 
dence is admissible to show the existence of conditions precedent which 
relate to the taking effect of the instrument, as that it shall only become 
effective on certain conditions or contingencies. Lippincott v. Kerr. 


| 


59 App. D.C. 290, 40 F. 2d 802. | 





| When the Guam legislature, a few months later. in January. 1951. 
enacted the Compensation Act. the appellant was offered the very choice 
promised by Mr. Kloske on the authority of the Governor (J.A. 126), and 
he elected to remain an employee of the United Sates Department of 
Interior. : 


With respect to the true nature of the disputed “renewal employ- 
ment agreement. .. .”, appellant contends that his employment by the 
United States Department of Interior rested on his transfer from Navy 
Department on June 25. 1950. evidenced by a Civil Service Standard 
Form 50. (J.A. 14). ! 


The United States Court of Claims has previously ruled that an em- 
ployee of the United Sates Government does not serve under a contract 
of employment, but is appointed to office, Brown v. United States. 67 Ct. 
Cls. 172, and appellant urges that his appointment as Fire Marshal of 
Guam was made by means of the Forms 50 issued to him by the Naval 
Government of Guam, and later the United States Department of Interior 
on June 25, 1950. The “renewal employment agreement. . . .~ in question 
4 here, merely stated the conditions under which expenses of travel would 

be paid by the United States Department of Interior if he remained beyond 
the limits of continental United States for the stipulated period. 60 Stat. 
808, 5 U.S.C. T3b-(a). BR was executed for the same purpose. and was sim- 
ilar to, the “Conditions of Travel and Employment Agreement”. described 
a by the Court of Claims in Higgins v. United States, 133 Ct. Cis. 960. It 
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was also similar to the one he signed at Mare Island before he left the 
United States for the first time in 1949 (J.A. 10), and to those executed 
by Mr. Mungen at Mare Island (J.A. 40), and later on the occasion of 
his transfer from the Department of the Navy into the United Sates De- 
partment of Interior. Government of Guam, to take over the post of 
Director of the Commercial Port (J.A. 34). 


Appellees argue that because appellant testified that he “under- 
stood” the “renewal employment agreement, . . .”, he is foreclosed 
from claiming it to be other than what appellees contend it is. A deter- 
mination by the Court of what this instrument actually was will show 
who understood it and who did not, but the record shows that the appel- 
lees’ understanding was the same as that of appeilant for a long period 
after the execution of the “renewal employment agreement. . . .”. 


Neither Mr. Kloske, nor Mr. Slaughter, Assistant Director of 
Personnel, and Director of Personnel, respectively, sent any notice or 
evidence of the alleged separation on September 25, 1950 of appellant 
from his United Sates Department of Interior position as Fire Marshal 
of Guam to the Civil Service Commission, as regulations required, nor 
was his official personne! folder transferred to the General Services 
Administration, as would have been done had he been terminated. 


Instead, when appellant was wrongfully discharged eight months 
later on false and unsupportable charges, and in complete disregard of 
his rights under the Veterans Preference Act, his separation was then 
evidenced by a Standard Form 50 captioned United States Department of 
Interior, showing his separation from the Department of Interior, Gov- 
ernment of Guam, Department of Civil Police, which was issued by Mr. 
Slaughter, Director of Personnel, the first personne! action issued to 
appellant since his transfer into Interior Department from Navy Depart- 
ment the previous June. 


As long after his separation as January 1954 the Records Division 
of the Civil Service Commission continued to carry appellant as an 
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employee of the Department of Interior on Guam, as Fire Marshal in 
the Government of Guam. In mid-summer of 1954, in response to an 
inquiry by Civil Service Commission, the Department of Interior in 
Washington prepared “sample” forms, and sent them to the Government 
of Guam requesting that they be appropriately completed in accordance 
with the finding of the Law Officer of the Civil Service Commission that 
appellant had been separated om September 25. 1950 to accept employ- 
ment with the Government of Guam. These were dutifully completed by 
the Director of Labor and Personnel of the Government of Guam, on a 
form 50 bearing the caption United States Department of Interior, and 
filed with the United States Civil Service Commission as an obviously 
self-serving instrument intended to foreclose appellant in his suit 
against appellees. (J.A. 46-49). The Form 50 issued to appellant by 
Mr. Slaughter on May 11. 1951, when he was wrongfully separated. 
never found its way to the Civil Service Commission. 


CONCLUSION 


No decision could be made as to whether appellant did or did not 
become an employee of the territorial government of Guam. thus termi- 
nating his status as a Federal employee of the United States Department 
of Interior with rights under the Veterans Preference Act of 1944 as 
amended. unless an examination was made of the circumstances sur- 
rounding the execution of the Renewal Employment Agreement: Author- 
ization for Employment and Travel on September 25, 1950. 


The parol evidence rule does not bar evidence here because 
(1) the existence of a new contract of employment was in issue. (2) the 
instrument contained numerous latent ambiguities, and (3) part of the 
agreement was not expressed in writing, amounted to a condition prece- 
dent which later events showed prevented the agreement from be- 
coming effective even if it was an agreement with the territorial govern- 
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ment of Guam, and admission of such testimony would not vary, modify 
or alter the terms of the written instrument. 


No contract of employment can be created where neither party 
intends to do so, and one party to the instrument has no authority to 
create the relationship of employer and employee. 


The Organic Act of Guam cannot properly be interpreted to have 
terminated the employment of all Department of Interior employees on 
Guam on its effective date, because it clearly expressed the intention 
and expectation of Congress that United States Department of Interior 
employees would continue to be employed in the Government of Guam 
after the Act became effective. under the supervision and control of the 
Governor of Guam, appointed by the Secretary of the Interior, and the 
evidence showed that such a practice did exist. 


Respectfully submitted, 


John Henry Fallon 
Suite 803 
1028 Connecticut Avenue, N. W. 
Washington 6, D. C. oe 


Attorney for Appellant. 


CERTIFICATE OF GOOD FAITH 


The undersigned hereby certifies that the foregoing petition for 
rehearing en banc is presented in good faith and with an honest belief 
in the validity of the arguments therein made, and is not presented for 
delay. * 
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CERTIFICATE OF SERVE 


I hereby certify that a copy of the foregoing petition for a 
rehearing en banc in the above captioned appeal was mailed postage 
prepaid this 1st day of May, 1959 to Douglas A. Kahn, Esquire, Attor- 
ney, Department of Justice, and Oliver Gasch, Esquire, United States 
Attorney. | 
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QUESTIONS PRESENTED 


1. Whether a district judge, in a non-jury case, ruling 
on a motion under F.R.C.P. 41(b), is required to draw 
all inferences in favor of the plaintiff. 

2. Whether appellant, at the time of his discharge, was 
an employee of the Government of Guam or of the United 
States Department of Interior. 

3. Did the district judge’s application of the parol evi- 
dence rule, in the circumstances of this case, constitute 
reversible error. 





Questions presented 
Counterstatement of the case 
Statutes and rules involved 
Summary of argument 
Argument ....------ 
L. On a motion for judgment under F.R.C.P. 41(b) in . 
a non-jury trial, the district judge may grant 
the motion and enter judgment for the defendant, 
even though the plaintiff had made out a prima 
facie case that would have precluded the granting 
of a directed verdict for the defendant in a jury » 
trial 
Il. The District Court correctly held that appellant 
terminated his position with the federal govern- 
ment by accepting employment with the Govern- 
ment of Guam 
Ill. The action of the District Court in refusing to admit . 
extrinsic evidence pertaining to appellant’s em- - 
ployment agreement with the Government of 
Guam did not constitute prejudicial error 
IV. The relief sought by appellant cannot be obtained 
in this litigation 
Conclusion 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,744 


Norman A. PELTIER, APPELLANT, 
v. 


‘Prep A. Seaton, SECRETARY OF THE INTERIOR, ET AL., 
APPELLEES 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


This action was brought against the Secretary of Interior 
and members of the Civil Service Commission to compel 
appellant’s restoration to the position of Fire Marshal on 
Guam, a position alleged to be within the United States 
Department of Interior (J.A. 5). Further, an order was 
sought to rescind the employment contract under which 
appellant held the position of Fire Marshal at the time of 
his discharge in so far as that contract ‘‘* * * operated to 
constitute an agreement of employment between plaintiff 
and the government of Guam, as an entity separate from 
the government of the United States, * * *”’ (J.A. 5). On 
an earlier appeal, this Court reversed a district court judg- 
ment against appellant on the ground of laches and re- 


(1) 
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manded the case for trial. 100 App. D. C. 332, 244 F. 2d 
780. Pursuant to this remand, appellant produced testimony 
and other evidence for three trial days. At the end of his 
proof, the district judge granted a motion for judgment 
under F.R.C.P. 41(b). The district judge found that appel- 
lant had been discharged by the Government of Guam, that 
his employment had been with that government and not 
with the United States Department of Interior and that, 
accordingly, appellant was not a federal employee at the 
time of his removal from his position as Fire Marshal (J.A. 
128-130). 


Background of the controversy and evidence adduced 
at the trial 


' Prior to August, 1950, responsibility for the administra- 

tion of Guam was placed first, in the United States Depart- 
ment of the Navy and, thereafter, in the United States De- 
partment of Interior. On August 1, 1950, Congress enacted 
the Organic Act of Guam,’ which established Guam as an 
unincorporated territory of the United States. The purpose 
of this legislation was to provide a civil government for 
the inhabitants of Guam and to permit the Guamanians to 
govern themselves. See S. Rept. No. 2109, 81st Cong., 2d 
Sess. (1950). The Government of Guam was divided into 
three branches, viz., executive, legislative and judicial. 
48 U.S.C. 1421(a). Section 9 of the Organic Act (48 U.S.C. 
1422(c)(a)) required the Guamanian legislature to estab- 
lish a merit system for the employees of the Government of 
Guam. See S. Rept. No. 2109, 8ist Cong., 2d Sess., Appendix 
1 (1950). The Guamanian legislature complied with this 
requirement by its passage of a merit act on January 13, 
1951 (Tr. 262-263; J.A. 120). The purpose of this merit 
act was to establish a classification of positions and a 
schedule of rates of basic compensation for officers and 
employees of the Government of Guam (Defendants’ Ex- 
hibit 6). 


1 64 Stat. 384, 48 U.S.C. 1421 ef seq. 





3 


Appellant, a Fire Marshal under the Navy’s administra- 
tion of Guam (J.A. 10, 13, 91), was transferred, on June 25, 
1950, to the United States Department of Interior when that 
Department assumed Navy’s functions (J.A. 14, 91-92).? 
In September of 1950, appellant requested leave to return 
to the United States to make arrangements to bring his 
family back to Guam (J.A. 94). He discussed this matter 
with Mr. Robert Kloske, a personnel officer in the United 
States Department of Interior who also performed various 
functions for the newly constituted Government of Guam 
during the transition period (J.A. 115, 120-121), and was 
advised by Kloske that it would be necessary to execute 
another employment agreement before receiving the re- 
quested authorization (J.A. 95). At the time of this dis- 
cussion, appellant was aware that the Organic Act had 
been passed (J.A. 112; Tr. 214-215). With this knowledge, 
appellant read and understood the provisions of the em- 
ployment agreement which was tendered to him, and exe- 
cuted it (J.A. 94, 112). The most pertinent paragraphs of 
this agreement are as follows (J.A. 26-30) : 


_ 10. The cost of this travel shall be charged to General 
Fund, Government of Guam 1951. 

15. I, the undersigned, do hereby accept employment 
with the Government of Guam, and in consideration 
of the transportation and subsistence provided by the 
Government of Guam from beginning point of travel to 
duty station, I agree to fulfill the terms of this employ- 
ment agreement. 

16. Further, I, the undersigned, do hereby agree that 
if I fail to fulfill the terms of this employment agree- 
ment by resigning, vacating the position without author- 
ity or if I am removed for cause before the expiration 
of the period of this agreement, I will, upon demand, 
repay to the Government of Guam a sum of money 


2 The administration of the Island of Guam was transferred from 
the Department of the Navy to the Department of the Interior 
by Exec. Order No. 10077, Sept. 7, 1949, 14 F.R. 5533, as amended 
by Exec. Order No. 10137, June 30, 1950, 15 F.R. 4241. 
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equivalent to that expended by the Government of 
Guam for my transportation and subsistence and trans- 
portation of dependents and cost of shipment of house- 
hold effects, if involved, from beginning point of travel 
to duty station, and I authorize the Government of 
Guam to withhold any final pay due me to apply against 
_ or to liquidate any indebtedness arising from a viola- 
tion of this employment agreement. Further, I under- 
' stand and agree that in this event return transporta- 
tion to the United States at Government expense will 
not be furnished. 
Witness my hand and seal this 25th day of Sept. 
1950 at Agana, Guam. 
(S.) Norman A. PELTIER, 
(Signature of Appointee) 


17. The Government of Guam, through its repre- 
sentatives, does hereby agree that it will have no fur- 
ther claims on the appointee for the funds expended 
under this agreement if the appointee fulfills the terms 
of this employment agreement, or is involuntarily re- 
moved without delinquency or misconduct from employ- 
ment by the action of the Government at any time 
subsequent to the date of entry on duty at duty station. 

For the Governor: 

(S.) Rosert BE. Kiosks 
Asst. Director of Personnel. 


Appellant left for the United States on September 30, 
1950, and upon returning to Guam, appellant signed several 
requests to the Treasurer, Government of Guam, for reim- 
bursement (J.A. 110-111, 86, 88). In one of these requests, 
appellant wrote (J.A. 89): 


2. These charges were incurred on authority received 
by letter from the Government of Guam in accord- 
ance with provisions contained in my employment 
agreement * * °. 
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Moreover, appellant then signed vouchers, authorizing 
his reimbursement, which were directed to him from the 
Government of Guam, Department of Records and 
Accounts (J.A. 112, 86, 88). These vouchers stated (J.A. 
86, 88): 


(The expenditure on this voucher is authorized and 
directed as neccesary and proper for the Government 
of Guam). 


Prior to September 22, 1950, appellant was paid by 
checks which carried the name of the bank on which they 
were drawn as their heading (J.A. 72-74). However, be- 
ginning September 22, 1950, the heading at the top of 
appellant’s checks read (J.A. 74-83) : 


GovERNMENT OF GUAM 
TREASURY OF Guam 


On April 4, 1959, appellant received a letter from the 
Commissioner of Public Safety—with the letterhead 
“Government of Guam’’—stating that his services were 
being terminated at the close of business on April 12, 
1951 (J.A. 18, 92). For appellant’s information, the Com- 
missioner enclosed a copy of the appeal procedure pro- 
vided by the Government of Guam (J.A. 19). On April 
12, 1951, appellant received a second letter from the 
Commissioner—also with the letterhead ‘¢Government of 
Guam’’—which superseded his letter of April 4 (J.A. 
21-22). The letter of April 12 stated that the Government 
of Guam would follow established United States Govern- 
ment procedures for separation and consequently gave 
appellant 30 days’ notice that the Commissioner proposed 
to terminate his services at the close of business May 12, 
1951 (J.A. 21-22). Appellant was further advised that 
the Government of Guam had a Grievance Appeal Board 
to which he was entitled to appeal (J.A. 92). Appellant 
was removed from his position on May 11, 1951 (J.A. 15). 

Appellant chose to appeal this decision to the Civil Service 
Commission pursuant to Section 14 of the Veterans Prefer- 
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erice Act. The Chief Law Officer made the following findings 
(J.A. 23-24) : 


On August 1, 1950, the President approved the 
Organic Act of Guam, Public Law 630, 8lst Congress, 
which provided a civil government for Guam inde- 
pendent of the Federal civil service. Under date of 
September 25, 1950, you signed a ‘¢Renewal Employ- 
ment Agreement; Authorization For Employment and 
Travel’? with the Government of Guam for the position 
of Fire Marshal, Department of Civil Police, Govern- 
ment of Guam. This renewal agreement or contract, 
a copy of which is in the Commission’s appeal file, 
clearly specified that you were accepting employment 
with the Government of Guam. There is nothing in 
the September 25th agreement that states or implies 
that you would continue as an Interior Department 
employee on detail to the Government of Guam. As 
you are aware, the reason for the signing of the 
September 25th agreement was the fact that you had 
completed your term of service under the contract 
that you had held during your Interior Department 
employment. From the foregoing it is evident that 
your act of signing the September 25, 1950, agreement 
or contract operated to terminate your employment 
with the Department of the Interior and commence 
your employment with the Government of Guam. 


* * * * * 


An examination of the Organic Act of Guam and 
of your agreement or contract of September 29, 1950, 
permits no other decision than that there existed no 
Federal position with the Interior Department on 
Guam that you could have been the incumbent of at 
that time. On September 25, 1950, no agency of the 
Interior Department existed on Guam in which you 
could have occupied the position of Fire Marshal. 
Consequently, there can be no other conclusion but 
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that you were an employee of the Government of Guam 
subsequent to September 25, 1950. 


Under all of the facts and circumstances of your 
case it does not appear that you were a preference 
eligible employee within the meaning of Section 2 
of the Veterans’ Preference Act at the time of your 
dismissal on May 12, 1951. Hence, you are not entitled 
to the benefits of Section 14 of the Act in connection 
with such dismissal and your appeal to the Commis- 
sion cannot be entertained. 


After a hearing before the Board of Appeals and 
Review of the Commission, the Chief Law Officer’s deci- 
sion was affirmed (J.A. 63). This suit followed. 


STATUTES AND RULES INVOLVED 


Section 14 of the Veterans Preference Act of 1944, 58 Stat. 
390, as amended 5 U.S.C. 863, provides in part: 


No permanent or indefinite preference eligible, who 
has completed a probationary or trial period employed 
in the civil service, or in any establishment, agency, 
bureau, administration, project, or department, herein- 
before referred to shall be discharged, suspended for 
more than thirty days, furloughed without pay, reduced 
in rank or compensation, or debarred for future ap- 
pointment except for such cause as will promote the 
efficiency of the service and for reasons given in writ- 
ing, and the person whose discharge, suspension for 
more than thirty days, furlough without pay, or reduc- 
tion in rank or compensation is sought shall have at 
least thirty days’ advance written notice, stating any 
and all reasons specifically and in detail, for any such 
proposed action; such preference eligible shall be al- 
lowed a reasonable time for answering the same per- 
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sonally and in writing, and for furnishing affidavits in 
support of such answer, and shall have the right to 
appeal to the Civil Service Commission from an ad- 
verse decision of the administrative officer so acting, 
such appeal to be made in writing within a reasonable 
length of time after the date of receipt of notice of such 
adverse decision: * * * 


Organic Act of Guam, 64 Stat. 384, 48 U.S.C. 1421(a), 
provides in part: 


Guam is declared to be an unincorporated territory 
of the United States and the capital and seat of govern- 
ment thereof shall be located at the city of Agana, 
Guam. The government of Guam shall have the powers 
set forth in this chapter and shall have power to sue by 
such name. The government of Guam shall consist of 
three branches, executive, legislative, and judicial * * *. 


64 Stat. 387, 48 U.S.C. 1422(c) (a), provides: 


The governor shall, except as otherwise provided in 
this chapter or the laws of Guam, appoint, by and with 
the advice and consent of the legislature, all heads of 
executive agencies and instrumentalities. In making 
appointments and promotions, preference shall be 
given to qualified persons of Guamanian ancestry. 
With a view to insuring the fullest participation by 
Gnamanians in the government of Guam, opportunities 
for higher education and in-service training facilities 
shall be provided to qualified persons of Guamanian 
ancestry. The legislature shall establish a merit sys- 
tem and, as far as practicable appointments and promo- 
tions shall be made in accordance with such merit 
system. 


| F.R.C.P. 41(b) reads in pertinent part: 


* * * After the plaintiff has completed the presenta- 
tion of his evidence, the defendant, without waiving his 
right to offer evidence in the event the motion is not 
granted, may move for a dismissal on the ground that 
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upon the facts and the law the plaintiff has shown no 
right to relief. In an action tried by the court without 
a jury the court as trier of the facts may then determine 
them and render judgment against the plaintiff or may 
decline to render any judgment until the close of all the 
evidence. If the court renders judgment on the merits 
against the plaintiff, the court shall make findings as 
provided in Rule 52(a). 


SUMMARY OF ARGUMENT 


1. In deciding a motion for judgment, in a non-jury case, 
under F.R.C.P. 41(b), a district judge is not required to 
draw all inferences in favor of the plaintiff. To the con- 
trary, the rule, as amended by the Supreme Court in 1946, 
both authorizes and requires the district judge, in so acting, 
to make a complete adjudication in the same fashion as he 
would do at the close of all evidence. 

2. An analysis of the evidence in this case plainly sup- 
ports the district court’s findings that appellant intended 
to, and did, enter into a contract of employment with the 
government of Guam. This is shown not only by the clear 
terms of the contract itself but also by the subsequent con- 
duct of appellant in significant details, such as the receipt 
and cashing of checks, the submission of vouchers, ete. 

3. No reversible error was committed by the district 
judge in excluding the corroborated testimony of Kloske. 
First, under the better view, the parol evidence objection is 
available to litigants, whether or not they be parties to the 
contract in question. Second, appellant’s offer of Kloske’s 
testimony was not in reality designed to vary the terms of 
the written contract but, rather, was a form of attempted 
rescission whereby a new contract with the United States 
Government would be substituted. Next, even if it were 
error to exclude Kloske’s testimony, the error was not 
prejudicial in that the proffered testimony was merely 
cumulative. Appellant himself had testified to the same 
effect. Finally, by both appellant’s testimony and Kloske’s, 
appellant could not have been an employee of the federal 
government at the time he was discharged since ali federal 
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employment on Guam had ceased some months earlier with 
the passage, by the government of Guam, of its Merit Act. 

4. The relief sought in this litigation cannot be obtained 
by appellant against the United States. His only con- 
tractual employment and the only records pertaining to that 
employment are lodged with the Government of Guam. The 
position to which he seeks restoration does not exist on 
Guam as a federal position and has not, in fact, existed 
there as a federal position since the passage by Guam of its 
Merit Act, at the very latest, in January, 1951. 


ARGUMENT 
I 


On a Motion for Judgment Under F.R.C.P. 41(b) in a Non- 
Jury Trial, the District Judge May Grant the Motion and 
| Enter Judgment for the Defendant, Even Though the Plain- 

tiff Had Made Out a Prima Facie Case That Would Have Pre- 
| cluded the Granting of a Directed Verdict for the Defendant 
in a Jury Trial 


The decision of this case required the district judge to 
sift and analyze carefully complex and sometimes conflicting 
factual testimony and documentary evidence bearing on 
appellant’s employment status during the transitional 
period of control of Guam. The trial took three days. The 
district judge entered findings and conclusions (J.A. 128- 
130) and recited in his judgment, inter alia, that he had 
passed on the conflicts of evidence and judged the credibility 
of the witnesses (J.A. 130). In this posture, the correctness 
of the decision below must be measured under F.R.C.P. 
52(a) and stands unless shown to be ‘¢clearly erroneous.”’ 

In apparent recognition that no such showing can be 
made, appellant argues (Br. 9-13) that the court below erred 
in granting the Government’s motion for judgment in that 
an improper burden of proof was imposed on the plaintiff. 
The only federal case cited by appellant for this proposition, 
Catholic University v. Waggaman, 32 App. D. C. 307, was 
decided in 1909, years before the adoption of the Federal 
Rules of Civil Procedure, and was a jury trial case. Appel- 
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lant argues from this case that, in a motion for judgment 
in a non-jury case, the trial court must give the plaintiff 
the benefit of every favorable inference, the rule applicable 
on motions for a directed verdict in jury trials. 

After the adoption of the Federal Rules, there was a 
split in the circuit courts as to the function of the trial judge 
on a motion for judgment under F.R.C.P. 41(b) at the close 
of plainitff’s case in a non-jury trial. 5 Moore’s Federal 
Practice, §41.13[3] and [4] (2d ed. 1951). The Third and 
Fourth Circuits held that the function of the judge was 
sdentical to that on a motion for directed verdict under 
F.R.C.P. 50 in a jury case—.e., he must draw every infer- 
ence in favor of the plaintiff. Ibid. However, the Sixth, 
Seventh and Ninth Circuits disagreed with this conclusion 
and held that the judge had the right to apply his own 
judgment as trier of facts; and, where the evidence gave 
rise to several permissible inferences, he could choose be- 
tween them and was not obligated to treat the evidence in 
the light most favorable to the plaintiff.* Ibid. These latter 
circuits reasoned that the purpose of the Federal Rules was 
to expedite trials and in a non-jury case where the judge, 
who is the trier of the facts, is not convinced by the plain- 
tiff’s evidence, there is no purpose in having the defendant 
go through the expense and time of putting on his case. 
Ibid. 

In 1946, the Supreme Court amended F.R.C.P. 41(b) so 
as to adopt the position of the Sixth, Seventh and Ninth 
Cireuits. 5 Moore’s Federal Practice, §41.13[3] and [4] (2d 
ed. 1951). The Rule, as amended, now reads in part 
(F.R.C.P. 41(b)): 


* * © After the plaintiff has completed the presenta- 
tion of his evidence, the defendant, without waiving his 
right to offer evidence in the event the motion is not 
granted, may move for a dismissal on the ground that 


3 In United States v. U.S. Gypsum Co., 67 F. Supp. 397 (D.D.C.) 
reversed on other grounds, 333 U.S. 364, the District Court for the 
District of Columbia passed on this issue and held in accord with 
the Sixth, Seventh and Ninth Circuits. j 
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upon the facts and the law the plaintiff has shown no 
right to relief. In an action tried by the court without 
a jury the court as trier of the facts may then determine 
them and render judgment against the plaintiff or may 
decline to render any judgment until the close of all the 
evidence. If the court renders judgment on the merits 
against the plaintiff, the court shall make findings as 
provided in Rule 52(a). 


The 1946 amendment eliminated any doubt which might 
previously have existed and conclusively established that, in 
@ non-jury case, the court may pass on a motion under 
F'R.C.P. 41(b) in the same manner as if all of the evidence 
were in; and the court, if it holds in favor of the defendant, 
shall enter findings as provided in Rule 52(a), just as if 
the court were deciding the case at the conclusion of defend- 
ant’s evidence. See Huber v. American President Lines, 
940 F. 2d 778, 779 (C.A. 2); United States v. Bartholomew, 
137 F. Supp. 700, 706 (D. Ark.); and Henry v. Moore- 
McCormack, 134 F. Supp. 71 (S.D.N.Y.). 

' Consequently, in the instant action, the court was not only 
correct in judging plaintiff’s case on its merits, but had a 
duty to do so. United States v. Bartholomew, supra, at 706. 


II 


The District Court Correctly Held That Appellant Terminated 
His Position With the Federal Government by Accepting 
Employment With the Government of Guam 


The Organic Act of Guam, 64 Stat. 384, 48 U.S.C. 1421 
et seq., created an unincorporated territory having at- 
tributes of sovereignty, separate and distinct from the 
powers of the United States Government (J.A. 129). Guam 
can sue in its own name and is clothed with sovereign immu- 
nity from being sued without its consent. Crain v. Govern- 
ment of Guam, 195 F. 2d 414 (C.A. 9), affirming 97 F. Supp. 
433 (D. Guam). It has the authority to collect income tax 
from its inhabitants. Laguana v. Ansell, 102 F. Supp. 919 
(D. Guam), affirmed per curiam, 212 F. 2d 207 (C.A. 9). 
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The language of the Organic Act makes clear that after 
August 1, 1950—.e., the effective date of the Act—the 
Government of Guam was a separate sovereign entity, 
wholly distinct from the federal government. See 48 U.S.C. 
1421(a) and 1422(c)(a); and cf. Crain v. Government of 
Guam, swpra. That the Act contemplated that Guam would 
employ its own officers is clearly evidenced from the pro- 
vision in 48 U.S.C. 1422(c) (a) that the Guamanian legisla- 
ture should establish its own merit system. See also Section 
9 of the Organic Act in Appendix 1 of S. Rept. No. 2109, 
81st Cong., 2d Sess. (1950). 

Appellant admitted that when he executed his employ- 
ment agreement with the Government of Guam, he had full 
knowledge of the passage of the Organic Act (Tr. 214-215). 
Appellant further admitted that he read and understood the 
provisions of the employment agreement before he executed 
it (J.A. 94, 112). This agreement specifically dealt with 
employment with the Government of Guam and there is no 
question that that was appellant’s object in signing it. See 
J.A. 26-30. This fact is further borne out by virtue of 
appellant’s action, upon returning to Guam from his leave 
in the United States of addressing his requests for reim- 
bursement to the Treasurer, Government of Guam (J.A. 
86, 88). Appellant stated in one of these requests that the 
expenses were incurred on authority received from the Gov- 
ernment of Guam in accordance with his employment agree- 
ment (J.A. 89). Appellant then signed vouchers directed 
to him from the Government of Guam and containing the 
statement that the expenditures itemized therein were 
‘‘authorized and directed as necessary and proper for the 
Government of Guam.”’ 

In addition, beginning September 22, 1950, appellant’s 
salary was paid by checks whose heading at the top read 
(J.A. 74-83) : 


GovERNMENT OF GUAM 
TREASURY OF GuAM 


Prior to that time, appellant’s checks had not been so 
printed (J.A. 72-74). 
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_ From the above facts, it is uncontrovertible that appellant 
intended to accept employment with the Government of 
Guam. However, appellant alleges that he was confused in 
that he believed that the Government of Guam was an 
agency of the federal government and not a separate entity 
(J.A. 97). This confusion was apparently shared by Mr. 
Kloske, the personnel officer on Guam (J.A. 97).* 

- However, the fact that appellant thought that by accept- 
ing employment with the Government of Guam, he would 
remain a federal employee does not give him that status. 
He accepted a position with a different employer and 
thereby terminated his employment relationship with the 
United States Government. Appellant was not forced to 
accept Guamanian employment against his will; he chose to 
work as a Fire Marshal for the Government of Guam and 
his error in assuming that he could do this and retain his 
federal status cannot alter the fact that, subsequent to Sep- 
tember 25, 1950, he was employed and paid by an employer 
who was totally separate from the federal government. 


III 


The Action of the District Court in Refusing to Admit Extrinsic 
Evidence Pertaining to Appellant’s Employment Agreement 
With the Government of Guam Did Not Constitute Prejudi- 
cial Error 


At the trial, appellant called Kloske as a witness and 
asked him to relate the substance of a conversation he had 
had with appellant on September 25, 1950, with regard to 
the employment agreement signed by the latter on that date 
(J.A. 118). The court sustained the Government’s objec- 
tion to this testimony on the ground that an integrated con- 
tract cannot be varied by parol evidence (J.A. 119). Ap- 


4 Kloske’s statement that he did not have authority to hire 
‘employees for Guam was a result of his confusion in this matter. 
‘He was given authority by the Governor to hire employees for the 
Government of Guam (J.A. 52-53), but he was under the mistaken 
'belief that this Government was being administered by the Depart- 
ment of the Interior. 
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pellant maintained that the parol evidence rule was in- 
applicable because there was no contract in existence and 
that the instrument contained a latent ambiguity (J.A. 
119, 125). 

After the court sustained the Government’s objection to 
Kloske’s testimony, appellant made an offer of proof (J.A. 
124-126). Appellant’s offer of proof was that Kloske 
would have testified that he (Kloske) had told appel- 
lant, prior to the execution of the employment agree- 
ment, that appellant would continue in his status as a 
federal employee until the Guam Congress enacted a merit 
act, at which time appellant would have the option of accept- 
ing a completed contract and returning home, or accepting 
employment with the new Government of Guam (J.A. 125- 
126). While Kloske was not allowed to so testify, appellant, 
himself, on direct examination, was permitted to testify to 
these identical facts (J.A.97). Appellant here charges that 
the exclusion of Kloske’s cumulative testimony was reversi- 
ble error (Br. 14-17). 

1. Appellant’s first argument in support of this position 
is that the parol evidence rule is not applicable in an action 
in which one of the litigants was not a party to the contract 
(Br. 15). The rule on which appellant relies is not without 
support in decided cases, although it is far from being uni- 
versally accepted. See 9 Wigmore, Evidence (3rd ed., 
1940), 12446. The better view is that the parol evidence 
rule is substantive and not merely evidentiary. The rule 
does not concern itself alone with the probative value of 
facts. Rather, it embodies the principle that when parties 
incorporate an act in a single memorial, all other utterances 
of the parties on the same act are legally immaterial. See 
9 Wigmore, supra, 12425; 3 Corbin, Contracts (1951 ed.), 
7596; 3 Williston, Contracts (Rev. Ed., 1936), 1647; Com- 
missioner v. Dwight’s Estate, 205 F. 2d 298, 301 (C.A. 2). 

The applicability of the view that the parol evidence rule 
is one of substantive law in the instant case is reinforced by 
consideration of the facts of the case. Here, appellant is 
suing the United States, in a sense claiming that he has an 
employment contract with the United States. It ill consorts 
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with this position that, at the same time, appellant should 
contend that the United States is not a party to the contract 
for the purpose of the parol evidence rule. Aside from this 
dilemma, however, we submit that the parol evidence rule 
is applicable whenever the meaning of a clear and unambig- 
uous document is questioned by anyone. J bid. 

2. Appellant also urges that his employment contract 
was sufficiently ambiguous so as to justify the admissibility 
of evidence that Kloske thought the Government of Guam 
was under the United States Department of Interior after 
the passage of the Organic Act. On analysis, it seems clear 
that this testimony was irrelevant, whether it lay in the 
offer of Kloske’s testimony or in appellant’s own testimony, 
to the same effect, which went into the record. 


The contract of employment which appellant executed 
plainly covered employment with the ‘‘Government of 
Guam.’’ The term ‘“‘Government of Guam”’ is clear and 
unambiguous. It refers to the governing body of the Island 
of Guam, whomsoever that body may be and whatever legal 
status it may have. In arguing that he intended to contract 
with the Department of Interior, appellant is not, in reality, 
attempting to vary the terms of this contract. Rather, he 
is seeking to rescind the contract as written and replace 
++ with one running between himself and the United States 
Government. Whether or not appellant’s mistaken view as 
to the nature of the Government of Guam might ground an 
action for rescission, it could not suffice to rewrite the clear 
employment contract which he actually executed.® Accord- 


5 The actual execution of an employment contract with the 
Government of Guam gives rise to other difficulties in appellant’s 
case. Appellant prayed for an order of rescission in his complaint 
(J.A. 5). As a practical matter, it is difficult to see how a contract 
of employment, fully executed, can be rescinded. In any event, 
'as pointed out above, an action of rescission would necessarily 
‘be against the Government of Guam, if the action were available. 
Guam is, of course, not a party to this suit and in all likelihood 
‘could not be sued. Cf. Crain v. Government of Guam, 195°F. 2d 
414 (C.A. 9), affirming 97 F. Supp. 483 (D. Guam). 
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ingly, the district jndge was plainly correct in excluding 
what at best was irrelevant testimony. 

3. Even if it were assumed arguendo that the district 
judge erred in refusing to admit appellant’s offer of proof, 
such an error would not be sufficient to warrant a reversal 
of the court’s judgment. F.R.C.P. 61 provides that a judg- 
ment should not be disturbed because of an error in incor- 
rectly excluding evidence, unless such action affected the 
substantial rights of the parties. See also 63 Stat. 105, 28 
U.S.C. 2111. 

Appellant’s offer of proof pertained to the testimony of 
Kloske with regard to the conversation he had had with 
appellant at the time the latter executed his employment 
agreement with Guam (J.A. 125-126). However, appellant 
himself testified to this identical matter and Kloske’s testi- 
mony would merely have been repetitive. Compare J.A. 
96-97 with J.A. 125-126. The exclusion of cumulative 
testimony is not prejudicial error. See e.g., MacDonald v. 
Milwaukee Mechanics Ins. Co., 167 F. 2d 276, 278-279 (C.A. 
7), certiorari denied, 334 U.S. 845; Branding Iron Club v. 
Riggs, 207 F. 2d 720, 724-725 (C.A. 10) ; Smith v. Bear, 237 
F’. 2d 79, 89 (C.A.2) ; and ef. Smallwood v. Hodson, 101 App. 
D.C. 354, 249 F. 2d 110 (C.A.D.C.), certiorari denied, 355 
U.S. 862; and Frank R. Jelleff, Inc. v. Braden, 98 App. D.C. 
180, 233 F’. 2d 671, 680 (C.A.D.C.). Also, the burden is upon 
the party who seeks to have a judgment reversed because 
of an erroneous ruling to show that prejudice resulted. 
Palmer v.. Hoffman; 318 U.S. 109, 116; and Frank R. Jelleff, 
Inc. v. Braden, supra. 

4. Reinforcing the views which we have expressed above 
as to the relevance of Kloske’s testimony and the absence 
of prejudice in its exclusion, is the fact that, by appellant’s 
own evidence as well as that of Kloske’s, all federal govern- 
ment positions on the Island of Guam were abolished by the 
enactment by the Government of Guam of the Merit Act in 
January 1951. See J.A. 120, 126, 97; and see also J.A. 65. 
Both appellant’s testimony and the offer of proof as to what 
Kloske would state maintained that appellant would remain 
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a federal employee only until. Guam passed.its Merit Act 
(J.A. 96-97, 125-126). At that time, appellant had an option 
of returning home to the United States or to remain on 
the Island as an employee of the Government of Guam. Ibid. 
Since Guam passed its Merit Act in January of 1951, appel- 
lant could not have been working for the federal government 
in April 1951 when he received notice that his services would 
be terminated (J.A. 18-19, 21-22). This fact is further 
substantiated by Kloske’s affidavit to the Civil Service Com- 
mission in which he stated that the passage of the Guaman- 
jan Merit Act automatically abolished all federal civil serv- 
ice positions on Guam with the exception of those specif- 
ically named in the Organic Act. See J.A. 65. 


IV 


The Relief Sought by Appellant Cannot Be Obtained in This 
Litigation 

- As part of its defense in the court below, the Government 
contended that the Government of Guam was a necessary 
party and that relief could not be accorded in its absence 
from the litigation. While this point was not ruled on in the 
court below, we submit that it furnishes an additional 
justification for the judgment reached below. 

Appellant, in his complaint, has requested that he be 
restored to his position as Fire Marshal on Guam, from 
which he alleged that he was illegally discharged on May 12, 
1951. While the Government contends that on the date 
of his dismissal he was an employee of the Government of 
Guam, a distinct and separate entity from the federal 
government, it is indisputable that there is now no longer 
any federal position for a Fire Marshal on Guam. 

The Organic Act of Guam, 64 Stat. 384, 48 U.S.C. 1421 
et seq., which was enacted on August 1, 1950, established 
Guam as a separate and distinct entity and gave the people 
of Guam self-government, including autonomy over em- 
ploying their own officers. See S. Rept. No. 2109, 81st 
Cong., 2d Sess. (1950). Consequently, there is no longer a 
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federal position on Guam, comparable to a Fire Marshal, 
to which appellant could be restored. 

Moreover, the record of appellant’s dismissal of May 12, 
1951, is not contained in any files of the federal government, 
but is found in the personnel records of the Government of 
Guam (J.A.45). Therefore, an action to expunge the record 
of that dismissal should be taken against the Government 
of Guam, which is a separate sovereign body. See, Crain v. 
Government of Guam, 195 F. 2d 414 (C.A. 9), affirming 97 
F. Supp. 433 (D. Guam). 

In addition, while appellant has not requested reimburse- 
ment, the district court could not award him any as it does 
not have jurisdiction to entertain an action to recover 
salary or compensation for official services of employees of 
the United States. 28 U.S.C. 1346(d) (2). 

It is therefore submitted that neither the Secretary of 
the Interior nor the Civil Service Commission could give 
appellant the relief he has requested, and this appeal should 
accordingly be dismissed. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the judgment below should be affirmed. 


Gezorce Cocuzan Dovs, 
Assistant Attorney General. 


Ouiver Gascu, 
United States Attorney. 


Samvuzt D. Suave, 
Dovetas A. Kann, 
Attorneys, Department of Justice. 
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